IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4993
unmary enaar
(S Cal endar)

| NTERNATI ONAL BROTHERHOOD OF
ELECTRI CAL WORKERS, Local Union
No. 390, ET AL.,
Pl ai ntiffs-Appellees,

ver sus

QUANTUM CHEM CAL CORPCRATI ON,
USl Di vi si on,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:92cv355)

(February 3, 1993)

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

In this | abor | aw case, Defendant - Appel | ant Quant um Chem cal
Co. (Quantum appeals the district court's grant of a prelimnary
injunction preventing Quantum from inplenenting its overtine
policy. Concluding that the district court abused its discretion
in granting such relief, we vacate the prelimnary injunction.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



FACTS AND PROCEEDI NGS

This dispute arises from Quantum s inplenentation of an "on
call duty" policy (the new policy) to supplenent its preexisting
policy (the old policy). Under the old policy, overtine work was
assigned on the basis of a list that ranked workers in order, from
those with the | east nunber of accunul ated overtinme hours to those
with the nost. Whenever an unschedul ed need for overtinme work

arose, the conpany woul d begin to call workers by tel ephone in that

or der. If no one fromthe list agreed to cone into work, the
process woul d be repeated a second tine. |f there was still no one
willing to conme in, the conpany would bring in either a supervisor

or an outside contractor froma second |ist.

Because its workers had denonstrated an unwi | | i ngness to work
overtinme when called in the past, Quantuminitiated the new policy
on the authority of the follow ng | anguage contained in the newy
negoti ated collective bargaining agreenent: "Because of the

absol ute necessity of keeping the Plant in continuous production,

enpl oyees will be required to work overtine." The new policy
requires workers to be "on call" on a rotating basis every day of
the week, including weekends. Throughout such periods, each "on
call" enployee is required to carry an electronic pager. | f

call ed, the enpl oyee nust respond within twenty m nutes; and once

the enpl oyee responds, he or she nmust report to work within "a
reasonable tinme" or face disciplinary actionsQincluding the
possibility of discharge. W reiterate, however, that an enpl oyee

woul d be cal |l ed under the new policy only if the established nethod



under the old policy failed to produce the required overtine
wor kers. And, under the new policy, the enpl oyees are free to swap
their rotation schedul es.

The uni ons objected to the new policy through the appropriate
grievance procedures. In addition, the unions filed suit in
federal district court under 8 301 of the National Labor Rel ations
Act (NLRA),! alleging breach of collective bargai ning agreenents
and seeking a tenporary restraining order and a prelimnary
injunction to prevent inplenentation of the new policy pending
conpletion of arbitration. The district court granted the
tenporary restraining order, and subsequently granted the
prelimnary injunction, reasoning that arbitration would not
conpensate the enployees for lost tinme and that therefore an
i njunction was appropriate to preserve the status quo.

Quantum tinely appealed, arguing that wunder the Norris-
LaGuardia Act (NLGA)? the district court lacked jurisdiction to
issue the injunction. Alternatively, Quantum urges that even if
the district court had jurisdiction to issue the injunction, it
abused its discretion in doing so in the instant case.

|1
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The NLGA |imts the jurisdiction of federal courts to issue

injunctions in |abor disputes, providing in pertinent part:

No court of the United States . ) . shall have

129 U S C 8§ 185.
2 1d. 88 101-115.



jurisdiction to issue any restraining order or tenporary
or permanent injunction in a case involving or grow ng
out of a | abor dispute, except in strict conformty with
the provisions of this chapter; nor shall any such
restraining order or tenporary or permanent injunction be
i ssued contrary to the public policy in this chapters.?

The Suprene Court clarified this provision in Boys Markets, Inc. v.

Retail O erks Union,* holding that a court nmay i ssue an injunction

to prevent an action, the continuation of which would frustrate the
arbitration agreenent.® An injunction under such circunstances is
perm ssi ble, the Court reasoned, because it was the "l imted use of
equitable renedies to further the inportant public policy" of
favoring voluntary arbitration.®

Both parties concede that the exception created by Boys
Markets is a narrow one. Subsequent decisions of this court have

applied the rule of Boys Markets and its progeny,’ which gui de our

determination in the i nstant case. In Local Union 733 of | BEWV.

Ingalls Shipbuilding,® we articulated a two prong test when we

held that injunctions to preserve the status quo should not be

s 1d. § 101.
4398 U.S. 235 (1970).

5> In Boys Markets, the action at issue was a strike by the
enpl oyees. The Court <classified this as a "tactic[] that
arbitration is designed to obviate." Id. at 249. The Court also
reasoned that the issuance of the injunctive relief would "nerely
enforce[] the obligation that the Union freely undertook under a
specifically enforceable agreenment to submt di sputes to
arbitration. 1d. at 252-53.

6 1d. at 253.

" Mbst inportantly, see Buffalo Forge Co. v. Union
St eel workers of Anerica, 428 U S. 397 (1976).

8 906 F.2d 149 (5th Cir. 1990).
4



i ssued unless: (1) the enployer agreed in the | abor contract not to
engage in self-help, or "[t]he arbitration process to which the
parties have agreed woul d be frustrated or rendered nugatory by the
self-help neasure”; and (2) the "traditional requirenents for a
prelimnary injunction" are present.® The arbitration process is
rendered neaningless "only if any arbitral award in favor of the
union would fail to undo harm occasioned by the lack of an
injunction to preserve the status quo pending arbitration."?°

In its nmenorandum opi nion, the district court accurately set

forth the rule of Boys Markets as applied in this Crcuit.

Consi dering the second of the two alternative el enents contained in
the first prong of the Ingalls test, the court concluded that the
arbitration process was neani ngl ess under the circunstances because
it could never conpensate the enployees for the tine they had | ost
while "on call." The view that this harm was sufficiently
irreparable to require an injunction is reflected in the court's
statenent that

[t]he harm done to union nenbers under Quantumis " on

cal | policy is the ongoing, unconpensated and
irreparable |loss of these workers' off-duty tinme and
freedom . . . That nost precious and nost perilous of

all nortal assets, tine, and the freedomto utilize what
little time we have outside of the pursuit of our daily
breadsqQto | oaf, fish, watch football, have a drink at the
| ocal bar, or play wth chil drensghas been eaten away,
never to be regained.

Even under the deferential abuse of discretion standard that

°1d. at 152.



we apply to the grant or denial of a prelimnary injunction,? we
are here convinced that the district court erred in granting an
injunction for the reasons expressed. Al t hough we have never
deci ded whet her the loss of tinme by workers "on call” is an injury
sufficient to warrant an injunction pending arbitration of that
i ssue, we have, in another context, expressed the view that the
i nconveni ences associ ated with being "on call"sQeven when the sole
enpl oyee so situated was on call for a continuous one-year period
W thout the possibility of rotation or swapping duty time wth
ot herssQqwas not such an extrene burden given that the enpl oyee
could use the "on call" time effectively for his own purposes. !?
In the instant case, the nunerous enployees on call duty would
rotate; they could swap their "on call" assignnents; and they had
"a reasonable tinme" to report to work.® \Wen we viewthe totality
of the circunstances that the district court here had beforeit, we
are convinced that the court abused its discretion by hol ding that
t he i nconveni ences visited on each of the workers by the new policy

while it was their respective turns to be on call rises to a high

11 Allied Pilots Ass'n v. Anerican Airlines Inc, 898 F.2d 462,
465 (5th G r. 1990).

12 Bright v. Houston Northwest Medical Center Survivor, lnc.,
934 F.2d 671 (5th Gr. 1991) (en banc) (holding tine spent "on
call" was not conpensabl e "working tinme" for purposes of Fair Labor
Standards Act so long as the enployee can use the on call tine
effectively for his or her own use).

3 1n Bright, we held that a simlar twenty mnute restriction
did not prevent the enployee fromeffectively using his free tine
while "on call." The fact that the enployees in the instant case
were froma rural area i s not persuasive given that the enpl oyee in
Bright lived 25 to 30 mnutes fromhis place of enploynent.

6



enough level to require that the statute quo be preserved by an
i njunction pending arbitration.

Qur conclusion is further buttressed by our Ingalls decision,
in which we held that an i njunction to prevent drug testing pendi ng
arbitration was unwarranted. In that case, we rejected the
argunent that arbitrati on woul d be neani ngl ess because it woul d not
remedy the hum liation, the harmto the reputation, or the invasion
of privacy anticipated to be suffered by the enpl oyees. Certainly
those harns are no | ess serious than the occasional |oss of tineg,
cited here as justification for the district court's injunction.

Moreover, in lngalls we cited with approval the First Crcuit

case of |ndependent Ol and Chenmical Wrkers of Quincy, lnc. V.

Proctor & Ganbl e Manufacturing Co, in which that court held that

the restructuring of work-shift scheduling and change of dress code
were not sufficiently serious to warrant an injunction.? Here, the
district court attenpted to distinguish the instant case on the
fact that the policy in the First Crcuit case changed only the
times when off-duty tinme could be taken, whereas Quantum s new
policy changed t he anbunt of off-duty tine availability. W do not
find this distinction persuasive, especially when we note, as we

didin lIngalls, that the newpolicy in Proctor & Ganble "virtually

elimnated the workers' previous ability to swap shifts freely."?®

14 I ngalls, 906 F.2d at 152-53 (citing I ndependent G 1 & Chem
Wrkers of Quincy, Inc. v. Proctor & Ganble Mqg. Co., Inc., 864
F.2d 927 (1st Cir. 1988)).

% I ngalls, 906 F.2d at 153 (citing Proctor & Ganble, 864 F.2d
at 928).




Rat her, we find that here the district court abused its discretion
in granting the injunction to prohibit inplenentation of the new
policy pending arbitration.

Consequently, the injunction granted by the district court is

VACATED.



