IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4991

Summary Cal endar

Rosal i nd Wal t on Russel |,
Pl ai ntiff-Appellant,

ver sus

Uni versity of Texas Health
Center at Tyler, Pattie Choice Harris,
CGeorge Hurst, and Oran Ferrell,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:91CVv687)

May 25, 1993
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Plaintiff Rosalind Walton Russell was discharged by the
University of Texas Health Center at Tyler in 1988. She filed this
enpl oynent discrimnation suit in 1991 against the Health Center
and fornmer supervisors Pattie Choice Harris, George Hurst, and O an

Ferrell. The district court granted defendants' notion to di sm ss

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the conpl ai nt on grounds that Russell's Title VII and
constitutional clains were tine-barred. W affirm
| .

Rosal i nd Russell began working as a social worker at the
Heal th Center in 1982. The record indicates that Russell received
consi stently high marks fromsupervisors in her perfornmance revi ews
during her first few years of enploynent. Sonetine in 1984, the
top post within her departnent, Director of Social Services, becane
avai | abl e. When Russel|l applied for this position, however, she was
allegedly infornmed by defendant Oran Ferrell that her application
was futile because "there was no way she would get the job." In
any event, Pattie Choice Harris, another black woman, was hired as
Director of the departnment. Harris and Russell apparently began to
experience "comruni cati on probl ens" al nost i nmmedi ately after Harris
assuned her role as Russell's supervisor. These difficulties were
reflected in a 1985 informal conplaint of harassnent |odged by
Russell with the Health Center EEO office and in the perfornmance
evaluations received by Russell in 1985-87. While prior
supervi sors had given Russell very favorable reviews, she received
bel ow average scores fromHarris in nearly all of the categories.
This series of poor evaluations led the Health Center to suspend
Russell in May 1988. She was then discharged on July 27, 1988.

Russel | appears to have first challenged the Health Center's
decision to term nate her enploynent during a grievance hearing in
|ate 1988. She then filed a charge of racial discrimnation with

the EEOC on May 18, 1989. On August 2, 1990, the Conm ssion found



that Russell had not established a statutory violation. This
determ nation rested upon the follow ng findings:

The records show that [a Health Center] official

di scussed and docunented [Russell's] problens involving

her job performance: eight (8) tines in 1985, ten (10)

times in 1986, ten (10) tines in 1987. On May 26, 1988,

[ Russel I] was given a witten warni ng and suspended. She

was di scharged for poor job performance on July 27, 1988.

There is no evidence to support that another co-worker

had simlar problens under the sanme supervisor and was

not di scharged or discipline[d].

There is evidence to show that [the Health Center]

di scharged 12 enployees, 7 Wites, 4 Blacks, and 1

Hi spanic. Three of the Wiite[s] were di scharged for poor

j ob perfornmnce.

The records al so show that [Russell's] replacenent was a

Bl ack femal e and the person who reconmended [ Russell' s]

di scharge is al so Bl ack

There is no evidence to support that [Russell's] charge

of being harassed or given unfair treatnent because of

her race, Bl ack. There is testinonial evidence that

[Russell] and [the Health Center] official did have

conflicts and were not able to get al ong with each ot her.
This determnation that Russell's charge did not establish a
violation of Title VII was upheld on review and the EECC i ssued a
right to sue letter on July 22, 1992. Included with this letter
was the standard notice instructing Russell that her right to sue
woul d be lost if she failed to file a conplaint ina US. Dstrict
Court within ninety days. The notice al so advised Russell that
"[a] request for representation does not relieve you of the
obligation to file a lawsuit within this 90-day period."

On August 26, 1991, Russell filed a nmotion for leave to
proceed in forma pauperis and for appointnent of counsel in U S.

District Court for the Eastern District of Texas. The district



court adopted the magistrate's recommendation and denied this
noti on on Decenber 5, 1991. On Decenber 16, Russell filed a
conplaint in the district court, namng the Health Center and
Pattie Choice Harris, her fornmer supervisor, as defendants.
Russel|l subsequently noved to add two additional Health Center
enpl oyees, George Hurst and Oran Ferrell, as defendants on February
19, 1992. On August 27, 1992, the district court granted
def endants' notion to dism ss the conplaint, holding that Russel
had not filed her suit within the ninety-day limtations period
applicable to Title VII clainms or the two-year period governing
constitutional clains. Russell then filed this appeal.
1.
A

Upon receipt of aright to sue letter fromthe EEOCC, woul d-be
Title VII plaintiffs have ninety days in which to bring "a civil
action . . . against the respondent naned in the charge." 42 U S. C
8§ 2000e-5(f)(1). "A civil action is commenced by filing a
conplaint with the court,"” Fed. RCv.P. 3, that is, "a short and
pl ain statenent of the claimshow ng that the pleader is entitled
to relief." Fed. R Cv.P. 8(a)(2). Russell received her right to
sue letter on July 27, 1992, but did not file a conplaint in the
district court until Decenber 16, 1992, sone 142 days later. The
district court therefore dismssed Russell's Title VII claim on
grounds that she had failed to conply with the ninety-day statute

of limtations.



On appeal, Russell contends that her claim should not have
been di sm ssed because she filed a notion for | eave to proceed in
forma pauperis and for appointnment of counsel on August 26, 1992,
well within the ninety-day limtations period. W disagree. "A
conpl aint, not a request for a | awer, begins the action." MNeil

v. United States, 964 F. 2d 647, 649 (7th Cr. 1992) (citing Baldw n

County Welcone Center v. Brown, 104 S. . 1723 (1984)), cert.

granted, 113 S.Ct. 1036 (1993). As we stated in Antoine v. United

States Postal Service, 781 F.2d 433 (5th Gr. 1986), "the central
thrust of the Suprene Court's decision in Brown is that the
filings, whatever their conposition, nust neet the requirenents of
Rules 3 and 8 of the Federal Rules of Civil Procedure.” 1d. at
438. Brown is not satisfied "unless the request for appoi nt nent of
counsel contains a 'short and plain statenent' of the basis for
relief, as required by Rule 8 (a) (2)." Id. Qur review of
Russell's notion for |eave to proceed in forma pauperis and for
appoi ntnent of counsel and the acconpanying affidavit, the only
docunents filed by her prior to the expiration of the statute of
[imtations on Cctober 25, 1992, discloses that she has not net
this standard.

Russel | contends that we shoul d overl ook a | ayperson's failure
to conply with these detailed procedural requirenents. e
disagree. Wiile the ninety-day limtations period governing Title

VII clains is subject to equitable tolling, Irwin v. Veterans

Adm nistration, 111 S. . 453, 457 (1990), the court's power to

grant such relief is to be used "only sparingly," and does not



"extend to what is at best a garden variety claim of excusable
neglect." 1d. at 457-58. This court has accordingly excused | ate
filings only in certain instances, such as where the plaintiff has
submtted the conplaint to the court wwthinthe limtations period,
but the district court clerk fails to file it at the tinme it is

recei ved. See Ynclan v. Departnent of Air Force, 943 F.2d 1388,

1392-93 (5th Gr. 1991); Hernandez v. Al dridge, 902 F.2d 386, 388

(5th Gr. 1990), cert. denied, 111 S. C. 962 (1991); Mrtin v.

Denmma, 831 F.2d 69, 71 (5th Gr. 1987). This case does not present
anal ogous circunstances. Russell nmaintains that she did not file
her conplaint until sonme 124 days after receiving her right to sue
| etter because she thought her notion for appointnent of counse
was sufficient to commence the action. She received two express
remnders to the contrary, however, first from the EEQCC, which
informed her that "[a] request for representati on does not relieve
you of the obligationto file alawsuit within this 90-day period,"
and then fromthe notion for appointnent of counsel formitself,
whi ch indicated that a conplaint should be attached to her notion.
The district court thus did not err in dismssing Russell's Title
VIl claimas tinme-barred.
B

The district court held that Russell's constitutional clains
were barred by the statute of limtations as well. Russel |
chal l enges this dismssal and contends, for the first tinme on
appeal , that defendants' alleged discrimnatory conduct inplicates

the protections provided by 42 U S.C. § 1981, § 1983, Tex. Rev.



Cv. Stat. Ann. art. 5221k, and the Hazel Roy consent decree. As
a general matter, this court will not consider clains that were not

advanced in the district court below see, e.q., Hulsey v. State,

929 F. 2d 168, 172 (5th Cr. 1991); Masat v. United States, 745 F. 2d

985, 988 (5th Cir. 1984), even where the appell ant proceeds pro se.
See, e.q., Beck v. Lynaugh, 842 F.2d 759, 762 (5th Gr. 1988);

Gabel v. Lynaugh, 835 F.2d 124, 125 (5th Cr. 1988); Enbry v. Texas

State Bd. of Medical Exam ners, 748 F.2d 1023, 1027 n.* (5th Cr.

1984). Accordingly, we will reach the nerits of issues raised for
the first tinme on appeal only "when our failure to do so would | ead

to a grave injustice."” Masat , 745 F.2d at 988.

We do not believe that this stringent standard is net here,
for all of Russell's new clains would also appear to be tine-
barred. Because Congress did not establish a statute of
limtations for alleged constitutional deprivations, a federal
court borrows the forumstate's general personal injury limtations

period. Ownens v. Okure, 109 S. Ct. 573, 581-82 (1989) (8§ 1983);

Gartrell v. Gaylor, 981 F.2d 254, 256 (5th Gr. 1993) (sane)

Goodnan v. Lukens Steel Co., 107 S.Ct. 2617, 2620 (1987) (8§ 1981);
Hi ckey v. Irving Indep. School Dist., 976 F.2d 980, 983 & n.7 (5th

Cr. 1992) (sane). The applicable statute of |imtations under
Texas lawis two years. Tex. Cv. Prac. & Rem Code § 16.003 (a).
Federal law provides that a cause of action accrues when the
plaintiff knows or has reason to know of the injury which is the

basis of the action. Gartrell, 981 F.2d at 257 (citing Lavellee v.




Listi, 611 F.2d 1129, 1131 (5th Cr. 1980)). Al of Russell's
clains relate to conduct which could not have occurred after July
27, 1988, the day she was di scharged by the Health Center. She did
not file suit, however, until Decenber 16, 1991, over three years
|ater and well outside the two-year |imtations period. Russell's
federal clainms brought under § 1983 and 8 1981 woul d therefore be
barred.?
L1l
For the foregoing reasons, the district court's judgnment is

AFFI RVED.

. Assum ng that the nerits of Russell's clains based on
t he Comm ssion on Hunman Rights Act and the Hazel Roy consent
decree could be addressed by this court, we note that these
claims would in all |ikelihood be tine-barred as well. See
Schroeder v. Texas Ilron Wirks, Inc., 813 S.W2d 483 (Tex. 1991)
(discussing limtations period applicable to article 5221k);
Smth v. Gty of Chicago, 769 F.2d 408 (7th Gr. 1985)
(discussing limtations period applicable to clains brought under

consent decrees).




