IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4963

Summary Cal endar

ARNOLD DAVI LA,
Pl ai ntiff-Appellant,
V.

JAMES ANDY COLLI NS,
Etc., ET AL.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas
(91 Cv 220)

Septenber 3, 1993
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Arnold Davila, a Texas prisoner
currently in the custody of the Texas Departnent of Crim nal
Justice (TDCJ), appeals fromthe magistrate judge's dism ssal of

his pro se, in forma pauperis civil rights conplaint. Finding no

reversible error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

On Septenber 22, 1989, Arnold Davila received a disciplinary
report and was placed in pre-hearing detention. TDCJ officials
all eged that Davila had attenpted to pass a list of |egal
citations to another inmate, David Ruiz, wthout using authorized
prison mail procedures. Davila was charged with "trafficking and
trading," as well as soliciting a prison official to violate TDCJ
rules. Jerry Hi ckman was appoi nted as "counsel substitute" for
Davila and prepared an investigation work sheet regarding the
di sciplinary report.

Seven days | ater, on Septenber 29, TDCJ conducted an initial
di sciplinary hearing, at which Davila was present. Wen Davila
becane argunentative, however, the hearing officer excluded him
The disciplinary hearing was thereafter continued until Cctober
2, 1989, to allow H cknman extra tine to question w tnesses whose
nanmes had been submtted by Davil a.

On Cctober 2, the disciplinary hearing continued w thout
Davi l a, but H ckman was present to argue on his behalf. After
hearing evidence from both sides, the hearing officer dropped the
charges of trafficking and tradi ng, but found Davila guilty of
soliciting an officer to violate TDCJ rules. As a result of this
finding, Davila lost his class standing as a State Approved
Trusty II1l, sone good tinme credit, and, for forty-five days, his
comm ssary privileges. 1|In addition, he was placed in

adm ni strative segregation for fifteen days.



On April 19, 1991, Davila filed this pro se, in form

pauperis action in federal district court pursuant to 42 U S.C 8§
1983. He argued that the disciplinary proceedings held on
Septenber 29 and Cctober 2, 1989, were constitutionally
defective. Anong other things, he argued that his due process
rights were violated when he was not allowed to attend the
hearing on Cctober 2, 1989.

The district court referred this matter to a magi strate
pursuant to 28 U.S.C. 8 636(b)(1) and (3). Thereafter, at a
Spears hearing! conducted by the nagistrate, the parties
consented to have the matter tried before the magistrate in
accordance with 28 U S.C. § 636(c). They expressly waived their
right to proceed before a judge of the United States District
Court and agreed that any appeal fromthe judgnent woul d be
directly to the Court of Appeals.

The magi strate hel d an expanded evidentiary hearing on
Septenber 24, 1991, which was tantanount to a trial. The parties
were allowed to present evidence, call wtnesses, and cross-
exam ne W tnesses fromthe opposing side. The magistrate judge
then i ssued a nenorandum opi nion, in which she concl uded that
Davila's clainms should be dism ssed with prejudice as being
frivolous within the nmeaning of 28 U.S.C. 8§ 1915(d). The
magi strate judge reasoned that Davila's disruptive behavior at
the first disciplinary hearing justified his exclusion at that

hearing. Wth regard to the second disciplinary hearing, the

! See Spears v. MCotter 766 F.2d 179 (5th Cir. 1985).
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magi strate held that--even assum ng Davila was not offered a
chance to attend the hearing--the exclusion did not rise to the
| evel of a constitutional violation.

On appeal, this court affirnmed in part, vacated in part, and
remanded. W specifically held:

In the absence of a finding that Davila voluntarily

absented hinself fromthe [COctober 2] evidentiary

hearing, . . . the magistrate judge's concl usion that

the second part of the hearing conported with due

process is flawed. The portion of the order concerning

Davila's opportunity to attend the second part of his

hearing is vacated, and the case remanded, for the

limted purpose of having the court nmake a finding on

this issue, and in light of that finding, determne

whet her the second hearing net due process

requi renents.

The magi strate judge conplied with our instructions and, on
remand, expressly found--on the basis of the prior evidentiary
hearing--that "Davila was offered an opportunity to attend the
di sci plinary hearing on Cctober 2, 1989, but refused to do so."
The magi strate then dism ssed Davila's conplaint with prejudice,
again holding that it was frivolous pursuant to 8§ 1915(d). This

appeal foll owed.

.
Davil a rai ses several argunents on appeal. He argues,
first, that the district court erred in failing to make a de novo
review of the magi strate's nenorandum opi ni on and order. He also
contends that the magistrate erred in assessing his credibility
and erroneously relied on unsworn testinony. For the reasons

di scussed bel ow, we reject these argunents.



Initially, we note that the nmagi strate judge's di sm ssal of
Davila's conplaint was not, technically speaking, a frivol ousness
di sm ssal pursuant to 28 U . S.C. § 1915(d). The nmgistrate
judge's decision to dismss the conplaint occurred after an
expanded evidentiary hearing, which, as noted above, was
tantanount to a trial. |Indeed, by remanding Davila's due process
claimwth regard to the second disciplinary hearing for further
consideration, we effectively recognized that this claimhad both
an arguable basis in law and fact. Because it was an arguabl e
claim it could not have been dism ssed as frivolous within the

meani ng of § 1915(d). See Neitzke v. Wllians, 490 U. S. 319, 325

(1989) ("[A] conplaint, containing as it does both factua
all egations and | egal conclusions, is frivolous where it |acks an

arguabl e basis either inlawor in fact."); see also Denton v.

Her nandez, 112 S. Q. 1728, 1733 (1992) (recognizing that a court
may dismss a claimas factually frivolous only if the facts

all eged are clearly basel ess--a category enconpassing all egati ons
that are "fanciful,"” "fantastic," and "del usional").

The magi strate's deci sion dismssing Davila's due process
claimw th respect to the second disciplinary hearing is nore
appropriately viewed as a decision rendered after a full trial on
the nmerits. As previously noted, the parties expressly consented
to atrial by the magistrate pursuant to 28 U S.C. 8§ 636(c).

And, the magistrate's finding with respect to whether Davila was
voluntarily absent fromthe October 2, 1989 hearing was rendered

only after an expanded evidentiary hearing where the parties were



permtted to present evidence, testify, and cross-exam ne
W t nesses.

Having clarified the nature of the district court's
di sm ssal, we now proceed to Davila's argunents on appeal .
Because the nmagistrate's judgnent was entered under 28 U S.C. 8§
636(c), we review it under the sane standards that we review

judgnents entered by a district court. See Gulf States

Enterprises v. RR Tway, Inc., 938 F.2d 583, 586 (5th Cr.

1991). That is, "[c]onclusions of |aw are revi ewed de novo and
findings of fact are upheld unless they are clearly erroneous."”
Id.

We reject Davila's claimthat the district court erred in
not conducting a de novo review of the nmagistrate's
determ nation. Because the parties consented to have case tried
before the magi strate, Davila's contention in this regard is
patently without nerit. The magistrate's decision to dismss
Davila's due process claimconstitutes, for all practical
pur poses, the final judgnment of the district court. Moreover,
the parties expressly agreed that any appeal fromthe
magi strate's judgnment would lie with this court--not the district

court. Cf. Mssissippi Rver Gain Elevator, Inc. v. Bartlett &

Co., Gain, 659 F.2d 1314, 1317 (5th Gr. Unit A 1981)

(concluding that the district court did not have to conduct a de
novo review of the magistrate's findings where the parties (a)

elected to submt the matter for decision by a magistrate as a



special master and (b) agreed to accept the decision of the
magi strate as the decision of the district court).

As for Davila's argunent that the magistrate's credibility
determ nations are erroneous, we conclude that it is also w thout
merit. The magistrate's credibility findings--specifically, her
decisions (a) to credit H ckman's testinony that Davila was
af forded an opportunity to attend the Cctober 2, 1989
disciplinary hearing, and (b) to discredit Davila's testinony to
the contrary--are plausible in light of the record. Therefore,

they are not clearly erroneous. See Anderson v. Cty of Bessener

City, 470 U.S. 564, 573-74 (1985).2

Finally, we address Davila's contention that the magistrate
judge erred in considering "unsworn testinony from Oficer Sharp
indicating that [Davila] had refused to attend the second part of

the disciplinary proceeding.” 1In this regard, Davila appears to

2\ note that Davila has not argued that the magi strate
judge, by effectively conducting a bench trial on his due process
clains, deprived himof his Seventh Amendnent right to a jury
trial. Had he raised this argunent, it would present a serious
question. Admttedly, parties who consent to have their case
tried before a magi strate pursuant to 28 U.S.C. § 636(c) may, at
the sanme tine, waive their Seventh Amendnent right to a jury
trial. See, e.q., MCarthy v. Bronson, 906 F.2d 835, 840-41 (2d
Cr. 1990), aff'd, 111 S. . 1737 (1991). But on the facts of
this case, it would be a close question as to whether Davila
wai ved his right to a jury trial. After all, he requested a jury
trial when he filed his conplaint in district court and nmay wel |
have been unaware that, when he consented to have the case tried
in front of the magistrate judge, the magi strate was going to
resol ve disputed fact issues. Because Davila does not raise this
conpl ai nt on appeal, however, we need not deci de whet her, by
failing to object to the magi strate's decision to conduct a bench
trial, he waived his Seventh Anendnent right to a jury trial.

See Casperone v. Landmark G| & Gas Corp., 819 F.2d 112, 116 (5th
Cr. 1987).




be chall enging H ckman's testinony that Sharp unsuccessfully
attenpted to escort Davila fromhis cell to the COctober 2
disciplinary hearing, as well as an inter-office comrunication
signed by both Sharp and H ckman, which indicated that Davil a
voluntarily refused to attend the Cctober 2 disciplinary hearing.
Sharp did not personally testify at any of the hearings conducted
by the magi strate judge.

We conclude that the magistrate judge did not conmt
reversible error by considering H ckman's testinony or the inter-
of fi ce comuni cation signed by Sharp and H ckman. Davila did not
object to H ckman's testinony regarding Sharp's effort to bring
himto the hearing; and we are unable to conclude that the
adm ssion of this evidence rises to the level of plain error.

Mor eover, even though Davila objected to the inter-office

menor andum si gned by Sharp and Hi ckman on hearsay grounds, we
cannot say that the magistrate's decision to admt and consi der
t he evidence warrants reversal. Even if we assunme arguendo that
it was error for the magistrate to admt the inter-office

menor andum the error was harmess in light of H ckman's
testinony that, when he personally went to Davila's cell and
asked himto attend the October 2 disciplinary hearing, Davila

r ef used.

L1l
As the above discussion indicates, the magistrate judge did

not clearly err in finding that Davila voluntarily chose not to



attend the Cctober 2, 1989 disciplinary hearing. On these facts,
the magi strate judge correctly concluded that Davila's due

process rights were not violated. See Mody v. Mller, 864 F.2d

1178, 1180 (5th Gr. 1989). W therefore AFFIRM the nagi strate

judge's decision dismssing Davila's 8 1983 conpl ai nt.



