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Appeals fromthe United States District Court
for the Western District of Louisiana
(CR-91-30043-03)
(CR-91-30043-02)
(CR-91-30043-07)

(August 12, 1993)
Bef ore REAVLEY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

In these consolidated appeals from guilty pleas to drug
trafficking offenses, Harvey and Virgil Barnes and Franklin Keck
contest their sentences, and Harvey Barnes also challenges not
being allowed to withdraw his plea. Finding no reversible error,
we AFFI RM

| .

In early Novenber 1991, several |aw enforcenent agencies
conduct ed an undercover operation in Mdnroe, Louisiana, as part of
an ongoi ng investigation of a drug trafficking organization based
i n Houston, Texas. It was suspected that this organization was
directed by appellant Harvey Barnes of Houston, and that he
inported illegal drugs and then transported themacross state |lines
into Loui siana.

A confidential informant (Cl) arranged to purchase over 100

pounds of marijuana fromHarvey Barnes for $110,000. It was to be

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



delivered to a Monroe hotel room on Novenber 6 by Shirley Carter,
and appel l ant Franklin Keck was to collect the paynent and return
it to Barnes. Carter travelled fromHouston to Monroe on Novenber
6 wth approximately 115 pounds of marijuana. The additional 15
pounds were to be sold later that day in Monroe to Al gean Cal dwel |
in a separate transaction.

After Carter delivered the marijuana to the Cl as pl anned, the
Cl showed Carter the paynent noney; but Carter did not take it,
waiting instead for Keck. Wen Keck arrived, he took the noney;
and when he and Carter left, they were arrested by police officers
who had been nonitoring the transaction. After Carter agreed to
cooperate with the officers, she called Harvey Barnes to report the
successful conpletion of the first transaction, and he gave her
instructions for the delivery to Caldwell. She was placed under
surveillance, and nade the delivery as instructed. Cal dwel |,
acconpani ed by Dorothy Norwood, paid Carter only a service fee, as
he had made private arrangenents with Harvey Barnes regarding
paynment for the marijuana. Cal dwell and Norwood were arrested
shortly thereafter.?

The next day, the undercover operation shifted to Houston
where a controlled paynent to Harvey Barnes was planned. Harvey
Barnes's source for the marijuana, |later identified as Jose Cantu,
was in Houston awaiting paynent; and Barnes contacted the C
trying to | ocate Keck and the $110,000. The Cl call ed Barnes, and

told himthat partial paynent was on the way. Barnes's house was

2 See United States v. Caldwell, 985 F.2d 763 (5th Cr. 1993).
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pl aced under surveillance, and he was observed leaving it. Hi s
nephew, appellant Virgil Barnes, remained at the house and handl ed
several calls fromthe C .2 Virgil Barnes said that they were
concerned about getting the noney for Cantu. After Harvey Barnes
returned, he, Virgil Barnes and Cantu were arrested; Harvey Barnes
and Cantu for the marijuana transaction in Mnroe, and Virgil
Barnes for distribution of 1/2 kilogram of cocaine the prior
February.

Later in Novenber, Harvey Barnes, Keck, Cantu, Carter,
Cal dwel | and Norwood were indicted. Harvey Barnes and Keck were
charged for conspiracy to distribute over 100 pounds of marijuana
(count 1) and the correspondi ng substantive offense (count 2). 1In
a supersedi ng i ndi ct nent agai nst Harvey and Virgil Barnes, Keck and
Caldwell in February, Harvey and Virgil Barnes and Keck were
charged with conspiracy to distribute 100 kil ograns (instead of the
earlier 100 pounds) or nore of marijuana (count 1) and possession
of an unspecified anmount of marijuana with intent to distribute
(count 2).

Having pled not guilty,* Harvey and Virgil Barnes and Keck

pled qguilty, signing plea agreenents and affidavits of

3 Virgil Barnes had been taken into custody in July 1991, after

hel pi ng deliver one kil ogram of cocai ne from Shreveport to Mnroe.

He was not arrested then, because he agreed to cooperate with | aw
enforcenent authorities. He was rel eased and paid $750 to mai ntain
t he appearance that the transaction had gone as pl anned.

4 Harvey Barnes and Keck pled not guilty to the original
i ndictnment in Decenber 1991. Virgil Barnes, naned only in the
superseding indictnent, entered his not guilty plea in March 1992,
along with Keck. Harvey Barnes pled not guilty to the superseding
indictnment in April 1992.



under st andi ng of their maxi numpenalties and constitutional rights
in June 1992. Harvey Barnes pled gquilty to count 1 of the
superseding indictnent; Keck, to count 1 of the original
i ndictment. The superseding indictnment was di sm ssed as to Virgi
Barnes; and, pursuant to a bill of information, he pled guilty to
di stribution of an unspecified anount of cocai ne.
I n August, represented by new counsel, Harvey Barnes noved to
W thdraw his guilty plea. The notion was denied at the sentencing
hearing on Septenber 1, 1992; and he was sentenced, along wth
Virgil Barnes and Keck. Harvey and Virgil Barnes and Keck were
sentenced, inter alia, to 235, 63, and 69 nonths in prison,
respectively.
1.
Har vey Barnes contests not being allowed to withdraw his pl ea;
each appel |l ant chal | enges hi s sentence.
A
1
Harvey Barnes pled guilty to conspiracy to distribute 100 or
nmore kilograns of marijuana. A district court may allow a
defendant to withdraw a guilty plea at any tinme before sentencing
"upon a showing ... of any fair and just reason". Fed. R Cim P.
32(d). The defendant bears the burden of proving justification for
the withdrawal , and the district court is given broad discretionin
ruling on the notion. United States v. Carr, 740 F.2d 339, 344
(5th Gr. 1984), cert. denied, 471 U S. 1004 (1985). W review



only for abuse of discretion. United States v. Hurtado, 846 F.2d
995 (5th Gr.), cert. denied, 488 U S. 863 (1988).

Seven factors nust be considered in determ ning whether the
def endant has established any fair and just reason for the
w thdrawal : (1) whether the defendant has asserted his i nnocence;
(2) whether the governnent woul d be prejudiced by withdrawal; (3)
whet her the defendant delayed in filing the notion; (4) whether
w thdrawal would substantially inconvenience the court; (5)
whet her cl ose assi stance of counsel was avail abl e to the def endant;
(6) whether the original plea was knowi ng and voluntary; and (7)
whet her wi t hdrawal woul d waste judicial resources. United States
v. Carr, 740 F.2d at 343-44. The district court should | ook at the
totality of the circunstances; no single factor is determ native.
| ndeed, it need not nmake a specific finding regarding each factor.
United States v. Badger, 925 F.2d 101, 104 (5th Cr. 1991).
Because, as stated, the defendant has the burden of establishing
justification for wthdrawal, it is Harvey Barnes's duty to
identify those factors he considers applicable. Id.

Barnes pled guilty on June 12, 1992. On July 31, he di sm ssed
his attorney and retained new counsel that week. Wth the
assi stance of that |awer (who is counsel on appeal), Barnes noved
on August 21 to withdraw his plea. |In that notion, he stated why
each Carr factor weighed in his favor, but primarily relied on the

fifth and sixth factors, claimng that his prior counsel had not



been hel pful and his plea neither knowi ng nor voluntary.?® He
foll ows that quickly narrowed approach here.®

Har vey Barnes requested an evidentiary hearing on his notion;
but, instead, the district court discussed the notion with Barnes
and his new |lawer at the sentencing hearing. In denying the
nmotion, the court noted that its discussion with the defendant at
the plea hearing was unusually detailed and that it would have
yi el ded a knowi ng plea, even in the absence of conpetent counsel.
Based upon our review of the record, as discussed bel ow, we do not
find an abuse of discretion.

At his plea hearing, Harvey Barnes twice answered
affirmatively when asked if he was satisfied with his lawer's
representation. H s | awer stated that he and Barnes had spoken by
t el ephone "on several occasions"” and had net that norning. Wen
asked i f he had had all the tinme he needed to discuss the case with
his |lawer, Barnes initially answered, "I haven't had it, but I
just have to go along with it." The court counsel ed Barnes that he
did not have to "go along with it"; that he had "an absol ute right

to a reasonable call on [his lawer's] tinme". The court asked

5 As further support for the contention that his counsel had
been i neffective, Harvey Barnes al so asserted that the court | acked
jurisdiction and venue to hear his case because only 115 pounds of
marijuana were to be distributed in the western district of
Loui siana and that his prior attorney was ineffective because he
failed to point out these problens. This issue, however, was not
di scussed when the court ruled on the notion (at sentencing) and
has not been pursued on appeal.

6 Harvey Barnes states sunmmarily in his brief why each Carr
factor conpels permtting withdrawal. Even considering all seven,
there was no abuse of discretion. See infra.
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Barnes at least four tinmes if he would like nore time to di scuss
the matter with his |awer. He declined, stating that he would
"Just like to go on and get it over with". The court persisted,
expl aining Barnes's rights and telling hi mthat he shoul d not pl ead
guilty just because he is "giving up". But Barnes assured the
court, "lI"'mgiving up because | amaqguilty of the crine".

The court also asked if Barnes had discussed Guidelines
sentencing with his lawer. He said that he had. The court went
on, "Okay. Y all talked about Guidelines sentencing. Do you
understand that until we get a presentence i nvestigation no one can
tell you which guideline applies?" Barnes answered, "Yes, sir."
Yet, in his notion to wthdraw, and here, Barnes contends that he
di d not understand t he maxi num possi bl e sentence, because he | acked
a wor ki ng know edge of the Sentencing Guidelines. However, no such

under standi ng of the technical application of the Guidelines was

required to grasp the court's clear explanation: "[y]ou are going
tojail for five years at the very least ... [a]lnd it could go al
the way up to forty years”. Barnes said he underst ood.

Now, however, Barnes asserts that inform ng a defendant of the
maxi mum possi bl e sentence is sinply not enough; that a "know ng"
plea is not possible under the Cuidelines, unless the defendant
under st ands how they work. W disagree. Prior to enactnent of the
Cui del i nes, our court concluded that a guilty plea was know ng and
vol untary, even though a defendant, although aware of the maxi num
possi bl e sentence, was unaware of the plea agreenent negoti ated

between the prosecutor and defense counsel. Bradbury v.



Wai nwight, 658 F.2d 1083 (5th Gr. 1981), cert. denied, 456 U S
992 (1982). "As long as Bradbury understood the I ength of tine he
m ght possibly receive, he was fully aware of his plea's
consequences. " ld. at 1087. Because he was aware of those
consequences, our court concluded that the plea nust stand, unl ess
it had been induced by m srepresentation. Barnes points to no
authority for his position that this standard has been usurped by
the GQuidelines.” It has not.
Finally, the district court asked Barnes if he "conspire[d]
to distribute one hundred kil ograns or nore of marijuana". He
answered, "Yes, sir."® An FBlI agent then testified that Harvey
Barnes had provided the facility for offloading a two to three
t housand pound shipnent of marijuana, keeping approximately 260
pounds. Barnes testified that he agreed with the agent's version.
It is difficult to imgine how the court could have nore
t horoughl y questi oned Harvey Barnes about the adequacy of his | egal

representation or his understanding of the plea he was entering.

! In fact, he relied on this very discussion from Bradbury in
his notion to wthdraw.

8 At oral argunent before us, Barnes's counsel stated that the
district judge shoul d have advi sed Barnes that one kilogramis the
equi val ent of 2.2 pounds. He has not cited any authority which
m ght even inply that such instruction is required. Surely, the
district court need not ask every defendant charged with an anount
of drugs neasured by the netric systemwhet her he has nmastered t hat
system The nere suggestion borders on the absurd.

I n any event, Harvey Barnes certainly understood that his plea
of fense invol ved nore than 100 pounds. For exanple, as discussed
in the text, he conceded that he kept 260 pounds of marijuana from
a several thousand pound shipnent. (We note that 260 pounds is
significantly nore than 100 kil ograns (approxi mately 220 pounds).)
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2.
Harvey Barnes chal |l enges his sentence on several bases.
a.

Barnes clains a denial of due process, because the district
court required that relevant conduct be proved only by a
preponderance of the evidence. At sentencing, Barnes's attorney
conceded that the preponderance standard so applied; but, he now
asserts that he was wong, that the clear and convinci ng standard
should apply when relevant conduct substantially increases the
sent ence. ®

Because this issue is raised for the first tinme on appeal, we
reviewit only for plain error. United States v. Lopez, 923 F. 2d
47, 49 (5th Gr.), cert. denied, __ US _, 111 S CO. 2032
(1991). Plain error is that which, "when exam ned in the context
of the entire case, is so obvious and substantial that failure to
notice and correct it would affect the fairness, integrity or

public reputation of judicial proceedings"; a mstake so

fundanmental that it constitutes a mscarriage of justice'". 1d.
at 50 (citations omtted). The standard of proof agreed to by
Barnes at sentencing having then been applied, it is far too late

in the day for himto urge a new one. There is no plain error.

o As noted, Harvey Barnes's counsel on appeal also represented
hi m at sent enci ng.
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b.

Barnes contends that the district court also erred in using
hi s uncorroborated statenents as proof of rel evant conduct, noting
that "a conviction nust rest wupon firmer ground than the
uncorroborated adm ssion or confession of the accused”". Wng Sun
v. United States, 371 U S. 471, 488-89 (1963). But, the issue is
not whether he can be convicted on that basis. The issue is
whet her his statenents may be the sole basis for the findings on
rel evant conduct. W conclude that they may.

After being arrested, Barnes stated that he had expected a 400
pound shipnment of marijuana on Novenber 8, and that he had
negoti ated for 100 kil ograns of cocaine. These anobunts were used
as part of his relevant conduct in calculating the base offense
| evel . He does not assert that he did not nmake the statenents. He
contends only that they are an insufficient basis for the finding.
O course, we reviewfindings under the clearly erroneous standard.
United States v. Ponce, 917 F.2d 841 (5th Cr. 1990), cert. deni ed,

US _, 111 S. CO. 1398 (1991).

I n sentencing, the district court may consi der any i nformation
"Wth sufficient indicia of reliability to support its probable
accuracy". United States v. Rodriguez, 897 F.2d 1324, 1326 (5th
Cr.), cert. denied, 498 U S. 857 (1990) (quotations omtted).
Barnes offers no evidence which contradicts his statenents, nor
does he argue that they are inherently unreliable. In short, there

was no clear error.

11



C.

Finally, Harvey Barnes asserts that the two foregoing facts
regardi ng rel evant conduct, as well as two others, were sinply not
est abl i shed under any standard of proof; and, even if established,
are not relevant, because they are not part of a comon schene or
pl an as contenpl ated by Sentencing Guidelines § 1B1.3(a)(2).1°

As stated, the findings regarding the 400 pounds of marijuana
and 100 kil ograns of cocaine were not clearly erroneous. Barnes
al so challenges the findings that he sold at | east 300 pounds of
marijuana to Caldwell between 1988 and 1991, and that he was
responsible for Virgil Barnes's February 1991 sale of 1/2 kil ogram
of cocaine. As discussed bel ow, based on our review of the record,
we conclude, again, that the district court did not clearly err.

In his post-arrest statenent, Keck admtted that he had nade
about 15 trips to Monroe in the approximate two prior years to
deliver marijuana for Harvey Barnes, transporting between 20 and 30
pounds on each occasion. In a post-arrest interview in Decenber
1991, Harvey Barnes stated that he had sold approximtely 200
pounds of marijuana to Caldwell between 1988 and 1991. Bot h

statenents support a finding that such transactions took place.

10 Section 1B1.3(a)(2) provides:

solely with respect to offenses of a character for
whi ch 83D1. 2(d) would require grouping of nmultiple
counts, [relevant conduct includes] all such acts
and om ssions that were part of the sane course of
conduct or common schene or plan as the offense of
convi ction.

USSG § 1BL.3(a)(2).
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Al t hough there is sone difference regarding anount, this does not
make the finding clearly erroneous. The district court m ght well
have found Keck's version nore reliable than Barnes's; and a
finding that Harvey Barnes was responsible for the sale of at |east
300 pounds of marijuana to Caldwell is nost plausible. It is
equally plausible that Virgil Barnes's February 1991 delivery of
1/ 2 kil ogram of cocai ne was nmade on behal f of Harvey Barnes, his
uncl e. At his plea hearing, Virgil Barnes agreed with an FBI
agent's statenent that he nade the delivery for Harvey Barnes. The
finding is not clearly erroneous.

Harvey Barnes ran an extensive and ongoi ng drug distribution
oper ati on. Each transaction discussed supra was part of that
operation and was appropriately included as relevant conduct in
formul ati ng his base offense | evel.

B

Virgil Barnes challenges the relevant conduct wused in
calculating his base offense |level, and clains the benefit of two
post - sent enci ng anendnents to the Cuidelines.

1

Virgil Barnes pled guilty to distribution of an unspecified
anmount of cocaine. His base offense |evel was increased because
his involvenent in the conspiracy to distribute nore than 100
kil ograns of marijuana was considered relevant conduct. Thi s
finding is not clearly erroneous.

In a post-arrest statenent, Virgil Barnes admtted t hat he was

present when the 260 pounds of marijuana were delivered to Harvey
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Barnes's residence. He said that he was fully aware of the scope
of that transaction, but denied participating init. However, his
i nvol venent i s further evidenced by his presence at Harvey Barnes's
home on Novenber 7. Wiile Harvey Barnes was away fromthe house,
Virgil Barnes renmained to handl e tel ephone calls fromthe CI. He
urged the ClI to deliver the noney from the Mnroe transaction
because the source was waiting for it.

Virgil Barnes does not deny either his presence at his uncle's
(Harvey Barnes's) house or his know edge of the transactions. He
contends, rather, that his actions in February (distribution of
cocai ne) and on Novenber 7 are not part of a common plan or schene.
The district court summarily overruled this objection.

W agree that Virgil Barnes's distribution of cocaine in
February and his involvenent in the distribution of marijuana in
Novenber were part of a common plan or schene. The PSR for Virgi
Barnes states that, on February 14, Harvey Barnes net wth a
confidential informant (Cl) and offered to sell 1/2 kil ogram of
cocaine. Three days later, the Cl received a tel ephone call from
Harvey Barnes, notifying himthat Virgil Barnes was on his way to
deliver the cocaine. At Virgil Barnes's plea hearing, an FBlI agent
testified that Barnes had delivered the cocai ne in consunmati on of
a deal negotiated between Harvey Barnes and an undercover agent.
Virgil Barnes agreed with this version.

Virgil Barnes's February cocai ne delivery was nmade on behal f
of his wuncle, Harvey Barnes. The marijuana transactions on

Novenber 6 and 7 took place under Harvey Barnes's direction. In

14



short, both transactions were part of Harvey Barnes's ongoi ng drug
di stribution.
2.

Virgil Barnes also contends that two anendnents to the
Sentencing Cuidelines, effective Novenber 1, 1992, should be
applied to his sentence, inposed that Septenber. O course, a
defendant is generally sentenced according to the CGuidelines then
in effect. United States v. Ainsworth, 932 F.2d 358, 362 (5th
Cr.), cert. denied, = US _ , 112 S. . 346 (1991). There are
two limted exceptions; neither are applicable.

First, when a sentence is increased by an anendnent effective
after the comm ssion of the offense, and that increase affects
substantial rights, its applicability to the defendant woul d be an
ex post facto violation. See United States v. Canales, 960 F.2d
1311, 1314 (5th Gr. 1992). That is not the case here.

Second, the CGuidelines give retroactive effect to certain
anendnents. Section 1Bl1.10 states, in pertinent part:

(a) Were a defendant is serving a term of
i nprisonnment, and t he gui deline range applicable to

t hat defendant has subsequently been |lowered as a
result of an anmendnent to the guidelines listed in

subsection (d) bel ow, a reduction in the
def endant's term of i npri sonnment may be
considered.... |If none of the anendnents listed in
subsection (d) is applicable, a reduction ... is

not consistent with this policy statenent.
Subsection (d) lists anendnents by the nunber they are assigned in
Appendix Cto the Guidelines. Virgil Barnes seeks the benefit of
subsequent amendnents to 8§ 1B1.3 (nunber 439) and 8§ 3El.1 (nunber

15



459); but neither is listed in subsection (d). Accordingly, they
are not applied retroactively.

C.

Franklin Keck pled guilty to conspiracy to distribute over

100 pounds of marijuana. After his arrest, he signed a proffer
agreenent and gave an extensive statenment. He contends that, in
violation of the proffer agreenent, information fromhis statenent
was used as relevant conduct to increase his base offense |evel.
Moreover, he asserts that his uncorroborated statenent | acked
sufficient reliability and specificity to form the basis for a
finding on rel evant conduct.

1

The proffer agreenent states, in part, that

neither statenents nor information provided during

the proffer will be used directly against Franklin
A. Keck in any crimnal case, excepting use as
i npeachnent of rebuttal evidence.... The United

States reserves the right to nmake derivative use of

and to pursue any investigative | eads suggested by

any statenents made or information provided during

the proffer.
As di scussed earlier, Keck admtted in his statenent that, over the
prior approximte two years, he had nade about 15 trips to Monroe
for Harvey Barnes, each tinme delivering 20 to 30 pounds of
marijuana to Caldwell. 1In calculating Keck's base offense |evel,
the probation officer conservatively assunmed that Keck had
delivered 300 pounds of marijuana during this period. Using this
as relevant conduct, the estimate was converted to 136 kil ograns
and added to the 52.16 kilogranms involved in the offense of

conviction. This yielded a total of 188.16 kilograns. Cuideline
16



8§ 2D1.1(c)(9) assigns a base offense level of 26 when the
appl i cabl e anount of marijuana is between 100 and 400 kil ograns.

The governnent contends that it did not use Keck's statenent
directly against him because that information was corroborated at
his sentencing by other wtnesses. It also asserts that any
possible error is inmterial, because there was sufficient evidence
t hat Keck was involved in the entire 260 pound shi pnent received by
Harvey Barnes, and that anmount, although not used as rel evant
conduct agai nst Keck, could have been so used, and would have
yi el ded an identical base offense |evel.

The corroboration is a statenent by an FBlI agent that several
of the other defendants confirnmed that Keck had been transporting
marijuana i nto Loui si ana "approxi mately that many nunber of tines".
But, this does not corroborate the anbunt transported. And, there
was no attenpt at sentencing to hold Keck responsible for the 260
pound shi pnent received by Harvey Barnes.

The i nformati on used to cal cul ate Keck' s rel evant conduct cane
from his statenent. | ndeed, the PSR included 300 pounds of
marij uana as rel evant conduct on the basis of what "Keck advi sed".
The district court concluded that use of Keck's statenent was not
violative of the proffer agreenent, because it was being used only
for sentencing. Assum ng, w thout deciding, that such use viol ates
the agreenent, we conclude that the error is harm ess, because it
woul d not affect Keck's base offense |evel

The proffer agreenment specifically reserves to the governnent

the right to follow investigative |eads suggested by Keck's
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statenent. It was, therefore, well wthin the paraneters of that
agreenent to discuss the alleged transactions with Caldwell, the
recipient of the deliveries. Caldwell stated in his post-arrest
interviewthat there had been approximately 12 such deliveries and
t hat each involved approximately 10 pounds of marijuana.!* This
partially corroborates Keck's statenent, but not as to the |arger
anount. Therefore, it would have been appropriate for the PSR to
i nclude these transactions as relevant conduct, but the anount
woul d be 120, rather than 300, pounds. The |esser anount converts
to approximately 54.5 kil ograns. Added to the offense of
convi ction anount of 52.16 kil ograns, Keck should have been held
accountable for 106.66 Kkilograns of nmarijuana. As noted, 8§
2D1.1(c)(9) assigns a base offense |l evel of 26 for anmobunts between
100 and 400 pounds of marijuana. Therefore, the sane base of fense
| evel applies. Accordingly, it is not necessary to remand for
resent enci ng.
2.

In the alternative, Keck contends that his statenent was
uncorroborated, and, therefore, lackedreliability for a finding on
rel evant conduct. Assum ng that Keck's statenent could have been
used against him it was corroborated in part by at | east two ot her
W tnesses. Therefore, the rel evant conduct finding was erroneous
only as to the anount. W have already concluded that any error

did not affect Keck's substantial rights.

1 A transcript of this recorded interview was filed in the
district court on April 20, 1992, in response to a discovery
request from Keck
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L1,
For the foregoing reasons, the conviction and sentence for
Harvey Barnes are AFFI RMED, as are the sentences for Franklin Keck
and Virgil Barnes.

AFF| RMED.
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