IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4940
Summary Cal endar

TERRY HUGO SALI NAS,

Petitioner- Appel | ant,

VERSUS
WARDEN, LQOUI SI ANA STATE PEN TENTI ARY,

Respondent - Appel | ee. .

Appeal fromthe United States District Court
for the Western District of Loui siana
Cv 91 2701

April 29, 1993
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
Terry Salinas appeals the denial of his state prisoner's
habeas corpus petition brought pursuant to 28 U S C. § 2254,

Finding no error, we affirm

l.
In 1976, Salinas and his co-defendant, Rickey Fisher, were

indicted for first degree murder and arned robbery. Salinas was

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



inplicated in the offense by Fisher after Fisher was arrested on an
unrel ated burglary charge and found to be in possession of the gun
used in the crime underlying the indictnents. Fisher told police
that Salinas was the triggerman, and the police subsequently
arrested him

After he was arrested, Fisher hired RV. Burnes! as his
def ense counsel. Burnes offered to represent Salinas at no cost
and allegedly told himthat it woul d be best for Salinas and Fi sher
to be represented by the sane counsel. Salinas accepted the offer
because he could not afford an attorney.

Initially Salinas and Fisher both pleaded not guilty in the
Thirteenth Judicial District Court of Louisiana. Follow ng plea
negotiations with the state, Salinas pleaded guilty to second
degree nurder. In exchange for his plea, the state dropped the
arnmed robbery count. Salinas was sentenced to a nmandatory life
sentence. Fisher pleaded guilty to nmansl aughter and the unrel ated
attenpted burglary. He received terns of twenty-one years and
fifteen years, respectively, to be served concurrently.

After exhausting state renedies, Salinas filed a wit of
habeas corpus in 1991 alleging that he had received ineffective
assi stance of counsel during plea negotiations and that his guilty
pl ea had not been knowingly and intelligently made. In his report,

the magistrate judge recommended denying Salinas's wit. The

! The magistrate judge's report and Salinas's brief refer to the
attorney as Burns, while the trial transcript and docunents signed by the
| awyer show that his nane is Burnes.
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district court adopted the report and recommendati on and di sm ssed

Salinas's application.

.
A

Salinas argues that the district court erred in dismssing his
application for habeas corpus because his counsel's assi stance was
ineffective and his plea was not knowi ngly and intelligently nade.
Salinas asserts that Burnes had a conflict of interest in repre-
senting him and Fisher. According to Salinas, Burnes had no
intention of taking his case to trial. He contends that Burnes was
interested only in negotiating a plea for Salinas that would
benefit Fisher.

An exam nation of Salinas's rearrai gnnment indicates that both
he and Burnes were aware of the potential conflict attending
Burnes's representation of both defendants. Salinas told the trial
court that he was aware that his sentence would result in a life
sentence and that his co-defendant was pleading to a | esser grade
of homcide that would result in a sentence that was |ess than
life. In response to the court's observation that Fisher was
Burnes's paying client and woul d recei ve a | esser sentence, Salinas
told the court that he believes Burnes had fairly represented him
and nmade an equal effort for both of them Burnes expl ained on the
record the circunstances under which he represented Salinas. He
stated that he told Salinas, the court, and the district attorney

that Salinas was pleading to a nore serious degree of hom cide



because of the facts of the case. Salinas admtted to commtting
the offense, and the trial court found his plea to be free and
vol unt ary.

A Sixth Anmendnent violation occurs if the defendant denon-
strates " "that an actual conflict of interest adversely affected

his | awer's performance.'" Barrientos v. United States, 668 F. 2d

838, 841 (5th Cir. 1982) (quoting Cuyler v. Sullivan, 446 U S. 335,

348 (1980)). "A potential conflict of interest or one which is
merely specul ative does not by itself make out a constitutiona
claim" 1d.

Al t hough Sal i nas asserts that he and Fi sher had "ant agoni stic

defenses,"” there is no suggestion of how they would have affected
a trial or how Burnes was able to secure a |esser sentence for
Fi sher by having Salinas plead to a nore serious offense. Further,
Salinas admts that he, not Fisher, shot the nurder victim
Salinas's suggestion that Fisher was nore cul pable because he
supplied the rifle is |udicrous.

In short, Salinas's allegations are specul ative at best. Any
potential conflict of interest that existed prior to the plea was
extingui shed by Salinas's voluntary decision to plead guilty.
Barrientos, 668 F.2d at 841. Setting aside the issue of which of
themwas nore cul pable, to the extent that Salinas inplies that the
trial court's sentencing determ nation was constitutionally infirm
because of the disparity between his and Fisher's prison terns,

"[a] defendant cannot rely upon his codefendants' sentences as a

yard-stick for his omn." United States v. Lindell, 881 F.2d 1313,




1324 (5th CGr. 1989), cert. denied, 493 U S. 1087, 496 U S. 926

(1990).
Counsel's assistance is ineffective if the defendant can show
that his performance was deficient and that this substandard

representation prejudiced the defense. Strickland v. Wshi ngt on,

466 U.S. 668, 687 (1984). The Strickland test applies to chal -

lenges to quilty pleas based upon ineffective assistance of

counsel. Hill v. Lockhart, 474 U. S. 52, 58 (1985). There is no

n>

i ndi cation that Burnes actively represented conflicting inter-

ests'" or that " an actual conflict of interest adversely affected
[the] lawer's performance.'" Strickland, 466 U S. at 692
(quoting Cuyler, 446 U S. at 350, 348)). Nor is there any

suggestion, in light of Salinas's adm ssions, "that there is a
reasonable probability that, but for counsel's unprofessional

errors, the result of the proceeding would have been different.'

ld. at 694.

B
Because Salinas's second argunent, that his plea was not
knowi ngly and intelligently made, is prem sed on his first argunent
that his counsel's conflict of interest prejudiced his defense, it
cannot succeed, for the reasons outlined above.

AFFI RVED.



