IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T
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Appeal fromthe United States District Court for the
Western District of Louisiana
91 Cv 2370
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Bef ore W SDOM ° GARWOOD and H GA NBOTHAM Circuit Judges. ™
PER CURI AM

W find no error in the district court's grant of summary

judgnent in favor of appellees. The nortgage in question
unanbi guously includes Mity's usufruct. This appears to be the
Because of illness, Judge John M nor Wsdom was not present

at the oral argunent of this case; however, having had avail abl e
the tape of the oral argunent, he participated in this decision.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



natural reading of the instrunment, and is that given by the
Loui siana Court of Appeal for the Third Crcuit to a simlar
nort gage executed by Moty in a virtually identical setting. See
Warren J. Moity, Sr. v. New |l beria Bank, et al., No. 91-1257 (La.
. App., 3d Cr. Dec. 9, 1992). That case is on all fours with
the present case, and it sustained a summary judgnment for the
nort gagee. W also note that in the present case Mity's
deposition reflects that the nortgage was prepared by Mity's
attorney of |ong standing, Mity having requested this attorney to
prepare the nortgage for him and that the attorney continued to
represent Mty thereafter.

Accordingly, it is unnecessary to rely on the doctrine of
D Cench, Duhnme & Co. v. FDIC, 62 S.C. 676 (1942), or related
doctrines or statutory provisions, in order to sustain the summry
judgnent for appellee. These doctrines, however, do prevent any
claimby Mity of an unwitten side agreenent, or the like, to the
effect that his usufruct would not be covered. Hi s subjective
intention not to cover the usufruct is |ikew se unavail abl e under
Loui siana law as the above cited decision of the Third Grcuit
denonstr at es.

The judgnent of the district court is

AFFI RVED.



