IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4931

DON N. CARTER,
Peti ti oner- Appel | ant,
V.

JOHN P. WHI TLEY, Warden,
Loui siana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(91- CVv-532)

(February 8, 1994)

Bef ore JONES and DeMOSS, Circuit Judges and COBB', District Judge'
PER CURI AM

Inthis appeal fromthe district court's deni al of habeas
corpus relief, the petitioner-appell ant asserts that hi s
resentencing violated the terns of his plea bargain and was

vindictive under North Carolina v. Pearce, 395 U S 711 (1969).

Finding no entitlenent to relief, we AFFIRM

District judge of the Eastern District of Texas, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



Pursuant to a plea bargain, Don Carter pled guilty to
three counts of arned robbery in violation of La. Rev. Stat. Ann.
814: 64 (West 1986), each of which carries a maxi num penalty of
ninety-nine years in prison. The trial judge sentenced Carter to
30 years on each count to run consecutively. Concluding that the
consecutive sentences were inconsistent wwth the terns of the plea
bargain, the Louisiana Suprene Court vacated the trial judge's
sentences and ordered himto inpose sentences in accordance wth
the ternms of the plea bargain or allow Carter to withdraw his
guilty plea. Carter was then resentenced by the trial judge to
serve 70 years on each count to run concurrently.

Carter first argues that the resentencing violates the
terms of his plea bargain. As an initial matter, we note that
state trial courts are accorded wi de discretion in their sentencing
deci sions such that clains arising out of such decisions are not
general ly constitutionally cogni zabl e and t herefore not revi ewabl e

by the federal habeas court. See Haynes v. Butler, 825 F.2d 921,

923 (5th Gr. 1987), cert. denied, 484 U S. 1014 (1988). However,

relief may be required "where the petitioner is able to show that
t he sentence i nposed exceeds or is outside the statutory limts, or
is wholly unauthorized by law." 1d. at 923-924. |f a sentence is
wthin the statutory limts, as it is here, then "the petitioner
must show that the sentencing decision was wholly devoid of
discretion or anobunted to an 'arbitrary or capricious abuse of

discretion,' or that an error of law resulted in the inproper



exercise of the sentencer's discretion."* 1d. at 924 (citations
omtted).

Carter is sinply unable to neet his burden under Haynes.
On the day he pleaded guilty, Carter signed a petitionto enter his
pl ea which specifically set forth that the only representati on by
t he governnent he relied upon was that pleading guilty to all three
counts would all ow hi mto serve the sentences concurrently. On the
sane day, the district attorney signed a certificate of counse
whi ch set forth the exact sanme understandi ng of the plea bargain.
In short, the plea bargain as understood by the parties at the tinme
in no way inplicated the |l ength of the sentences, but only the way
they would be served -- nanely concurrently. The trial judge
certainly operated within the terns of the plea bargain upon
resentencing Carter, and thus cannot be said to have abused his
di scretion in a manner contenpl ated by Haynes.

Carter's other contention is that the trial judge's
inposition of three 70 year sentences to run concurrently, when
conpared to the initial three 30 year sentences to run
consecutively, anpunts to vindictiveness on the part of the judge
and violates due process under Pearce. Petitioner's claimis
meritless. Wthout a showing that his second sentence is harsher
than his first, petitioner can mintain no claim at all of

vi ndi ctiveness upon resentencing. See United States v. Vontsteen,

. The sentence is wthin the statutory limts since each
count of arned robbery carries with it the possibility of a
maxi mum ni nety-ni ne year sentence. See La. Rev. Stat. Ann.
814: 64 (West 1986).



950 F.2d 1086, 1088 (5th Cr. 1992) (en banc). Quite clearly,
Carter's overall sentence decreased 20 years and thus he has no
vi ndi ctiveness claim?

For the foregoi ng reasons, we AFFIRMthe district court's

denial of petitioner's application for a wit of habeas corpus.

2 This result would obtain under either the "aggregate
package" approach which conpares the total original sentence to
the total sentence after resentencing or the "nodified aggregate
package" approach whi ch conpares the aggregate sentence on the
non-reversed counts after appeal with the original sentence
i nposed on those sane counts before appeal. See Vonsteen, 950
F.2d at 1092-93. Thus, we need not resolve today the conflict in
met hodol ogi es enpl oyed in sone of our cases. See id. at 1093.
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