IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4929
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROGER M CHAEL GARSON

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:90- CR-58( 1)
~ March 16, 1993

Before KING H G3 NBOTHAM and DAVIS, Crcuit Judges.
PER CURI AM *

A court may reduce the offense level by two points if the
def endant clearly denonstrates a recognition and affirmative
accept ance of personal responsibility for his crimnal conduct.
US S G 8 3El1.1. The standard for review of a district court's
finding on whet her a defendant has accepted responsibility for
his crinme is "great deference" which is nore deferential than a

pure clearly erroneous standard. United States v. Brignman, 953

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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F.2d 906, 909 (5th Gr. 1992) petition for cert. filed (U S.

Aug. 4, 1992) (No. 92-5417).

I n determ ni ng whether a defendant is entitled to credit for
acceptance of responsibility, a factor to be considered is
whet her the defendant has voluntarily termnated his crimna
conduct. 8 3El.1, coment. (n. 1(a)). The fact that Garson
tested positive for drug use follow ng his arrest indicates that

Garson was not truly renorseful for his crine. See United States

V. ONeil, 936 F.2d 599, 600-01 (5th Cir. 1991) (Al though the
def endant cooperated with the Governnent, the fact that he used
marijuana and was involved in a burglary while on bail could be
considered in determ ni ng whet her he had accepted responsibility
for his crine).

Further, an obstruction of justice enhancenent ordinarily
precludes a credit for acceptance of responsibility. 8§ 3El.1,
comment. (n. 4). An escape fromcustody prior to trial
constitutes a basis for enhancing a defendant's sentence for
obstruction of justice. § 3Cl.1, comment. (n. 3(e)). The fact
that Garson renmained a fugitive for seventeen nonths al so
i ndi cated that he had not accepted responsibility for his
actions. The district court did not abuse its discretion in
determ ning that Garson had failed to accept responsibility for
hi s of f ense.

Garson contends that the district court failed to sentence
himin accord with the provisions of his plea bargain because his
Sent enci ng CGui deline base offense | evel was based on a quantity

of drugs greater than that involved in the offense of conviction.
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He contends that the Governnent prom sed that his sentence would
be based on I ess than 100 kil ogranms of marijuana. |If "a plea
rests in any significant degree on a prom se or agreenent of the
prosecutor, so that it can be said to be part of the inducenent

or consideration, such promse nust be fulfilled." Santobello v.

New York, 404 U. S. 257, 262, 92 S.Ct. 495, 30 L.Ed.2d 427 (1971).

The pl ea agreenent does not specifically state what anopunt
of marijuana would be used in determning the defendant's offense
I evel. "Under the guidelines, the base offense | evel can reflect
quantities of drugs not specified in the count of conviction if
they 'were part of the sanme course of conduct or part of a common

schene or plan as the count of conviction.'"™ United States v.

Mr, 919 F. 2d 940, 943 (5th Gr. 1990) (citations omtted). The
pl ea bargain reflected that Garson was aware that he was to be
sentenced under the Sentencing Guidelines and that the Court had
not yet determ ned his sentence. The agreenent further stated
that "[b]Joth parties recognized that nothing herein limts the
sentenci ng discretion of the Court, and no agreenent has been
made concerning the sentence that will be inposed as that matter
is exclusively with the Court."” The plea agreenent further
reflected that any estimte of the probable sentencing range
under the Sentencing Quidelines by defense counsel or the
Governnent was "a prediction, not a promse," and that such
estimate was not binding on the Governnent or the Court. Garson
acknowl edged at his re-arrai gnnent that any discussions that he

had with the Governnent were not binding on the Court and that
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the determ nation of the Iength of the sentence was excl usively
within the province of the Court.

The record reflects that the Governnent did not prom se
Garson that he woul d be sentenced on the basis of the quantity of
drugs involved in the offense of conviction and that Garson was
aware that the Governnent had no control over the sentence
i nposed by the district court. @Garson has not shown that his

ri ghts under Santobell o were viol at ed.

AFFI RVED.



