UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4923
Summary Cal endar

JUAN ESTEBAN DE LOS SANTOS- SANCHEZ,
Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON SERVI CE
Respondent .

Petition for Review of an Order of the
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Before POLITZ, Chief Judge, JONES and EMLIO M GARZA, Crcuit
Judges.

POLI TZ, Chief Judge:”’

Juan Esteban De Los Sant os- Sanchez petitions for review of an
order of the Board of Immgration Appeals affirming his
deportati on. Sant os- Sanchez challenges the Board's refusal to

change venue as violative of due process, and its denial of a

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



wai ver of deportation as arbitrary and capricious. Fi nding no

error, we affirm

Backgr ound

A native and citizen of the Dom ni can Republic, Santos-Sanchez
entered the United States as a | awful permanent resident in 1972.
Hs nother and father also permanently reside here, although
Sant os- Sanchez | ost contact with his father over eight years ago.
Bot h Sant os- Sanchez and his nother suffer froma disability and
live on disabilitiy benefits. Sant os- Sanchez has two children
United States citizens by birth, but neither supports nor
communi cates wth either.

In 1986 Santos-Sanchez began the accrual of an extensive
crimnal record including:

1. March 1986: burglary, possession of burglary

tools, and theft. Sentenced to concurrent

11 nont hs inprisonnent on each count.

2. June 1987: grand theft. Sentenced to two
years inprisonnent, placed on probation for

one year.

3. January 1989: burglary and possession of
burgl ary t ool s. Two- year concurrent
sent ences.

4. Cct ober 1989: aggravated assault on a police

officer, 57-day sentence inposed on wthheld
adj udi cati on.

5. August 1991: burglary and theft. One year
and one day and a concurrent 60-day sentence
i nposed.

On Novenber 10, 1991 an Order to Show Cause issued charging



Santos with deportability.? At a hearing in Mrch 1992 the
i mm gration judge granted Santos-Sanchez' notion for a change in
venue conditioned on the filing of a Form I1-191 application for
section 212(c) relief.? Three weeks later, the judge vacated this
order and denied the notion because no application was filed.
Shortly thereafter Santos-Sanchez' representative asked | eave of
the court to withdraw,® the judge granted this request and gave
Sant os- Sanchez anot her opportunity to file a Form 1-191
application. Santos-Sanchez filed but the judge denied his renewed
nmoti on for change of venue.

On April 20, 1992 the judge addressed the substantive issues
and found convi nci ng evi dence of Santos- Sanchez' deportability but
continued the proceedings to allow Santos-Sanchez tine to gather
further evidence in support of his waiver petition. The additional
evidence was presented and the judge found Santos-Sanchez
deportabl e and deni ed his wai ver application. The Board affirned.

The instant petition for review foll owed.

Anal ysi s
Sant os- Sanchez first clains denial of a fair hearing because
the judge denied his notion for a change of venue. That deci sion

lies within the judge's sound discretion. I n assessing that

18 U.S.C. § 1251(a)(2)(A)(ii).
28 U.S.C. § 1182(c).

3Sant os- Sanchez urged the representative to w thdraw, bl am ng
himfor failure to file the waiver application.
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deci sion we consi der several factors: admnistrative convenience,
expeditious treatnent of the case, |ocation of w tnesses, cost of
transporting wi tnesses or evidence, and factors associated with the
alien's residence.* The judge a quo found that the cost of
transporting Sant os-Sanchez and the |late state of the proceedi ngs
mlitated against changing venue. W perceive no abuse of
discretion in this ruling.

Sant os- Sanchez next chal |l enges as arbitrary and capricious t he
deni al of his section 212(c) application. Section 212(c) gives the
Attorney Ceneral the discretion to readmt an excludable |awfu
permanent resident who tenporarily proceeded abroad if that
resident is returning to a lawful unrelinqui shed domcile of seven
consecutive years. It is nowwell recognized that this discretion
i kewi se extends to excl udabl e | awful permanent residents who have
not left the United States.® Thus, as a | awful pernanent resident
wth a continuous domcile for seven years Santos-Sanchez is
statutorily eligible for a section 212(c) wai ver of deportation.

Statutory eligibility is but a threshold determ nation; nore
is required for the exercise of the statutorily-granted
di scretion.® The sem nal case of Matter of Marin guides our

anal ysi s. We consi der: (1) famly ties; (2) duration of

‘See Matter of Rahman, Interim Decision 3174 (BI A 1992).
See Madrid-Tavarez v. INS, 999 F.2d 111 (5th Cr. 1993);
Francis v. INS, 532 F.2d 268 (2d GCr. 1976); WNatter of
Her nandez-Casillas, Interim Decision 3147 (Bl A 1990; A G 1991).

Matter of Buscem, 19 |&N Dec. 628 (BIA 1988); Matter of
Marin, 16 |1&N Dec. 581 (BIA 1978).
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residence; (3) hardship to respondent and his famly; (4) mlitary
service; (5) enploynent history; (6) property ownership, business
ties; (7) service to community; (8) neasure of rehabilitation; and
(9) relevant evidence of good character. Adverse factors incl ude:
(1) specifics of reason for excludability; (2) other violations of
immgration laws; (3) crimnal record; and (4) rel evant evi dence of
bad character. Subsequent decisions have refined these principles.
If the adverse findings are serious the alien nust acquit the
burden of show ng unusual and outstanding equities.’

It is apparent that the adverse factors at bar were serious
and, accordingly, Santos-Sanchez had to denonstrate unusual and
outstanding equities to warrant the requested relief. The evidence
of the positive factors is scant. Santos-Sanchez has | ost contact
with all nmenbers of his famly save his nother. He has had no
contact with his father for over eight years and has negl ected his
children for nearly the entirety of their lives. He is unenployed,
owns no property, has no business or community ties or activities
and, as relates to his crimnal record, denonstrates no evi dence of
rehabilitation or renorse.

Sant os- Sanchez' |engthy period of |awful permanent residency
qualifies as a significant equity, but that factor al one does not
equate to section 212(c) relief. The adverse factors overwhel mhis
period of residence. The immgration judge so concl uded. The
Board agreed. So do we.

The petition of review is DEN ED

‘Buscem ; Matter of Marin.



