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PER CURI AM !

Janes L. Peddi e chal |l enges his sentence under 28 U. S. C. § 2255
on the ground that the district court incorrectly applied the
sent enci ng gui del i nes, causing a di sparity between the sentences of
Peddi e and his codefendants. W conclude that Peddie's notion is
not cogni zabl e under 8 2255, and we affirm the judgnent of the
district court denying relief.

| .

Janes L. Peddie and fifteen others were charged in a five-

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



count indictnent with various drug offenses. |n accordance with a
pl ea agreenent, Peddie pleaded guilty to one count--conspiring to
i nport seven tons of marijuana. The court sentenced Peddie to a
termof 151 nonths inprisonnment, five years supervised rel ease, and
a $50 special assessnment, and assessed $1,221 per nonth to cover
the cost of incarceration and $83.33 for the cost of supervised
rel ease.

Proceeding pro se, Peddie filed a 28 U S. C. 8§ 2255 notion
requesting the court to apply the sanme guidelines that it used in
sentencing his codefendants and to vacate the fine and cost of
i ncarceration assessnent. The court granted in part and denied in
part Peddie's notion, ruling that (1) Peddie's notion for departure
based on his substantial assistance was untinely; (2) Peddie's
sentence i s i ndependent of his codefendants' sentences, and he has
no standing to contest the sentences given his codefendants; but
(3) if Peddie is indigent for purposes of inposing a fine under 8§
5El1. 2(a), Peddi e should be deened indigent for purposes of paying
costs of incarceration and supervised rel ease under 8 5E1.2(i).

Peddi e appeal s the denial of § 2255 relief, arguing that the
district court incorrectly applied the sentencing guidelines in
i nposi ng di sparate sentences on Peddie and his codefendants. In
addi tion, Peddie contends that he is entitled to relief under Rule
35, because sonme of his codefendants' sentences were reduced in
accordance with tinely Rule 35 notions. Peddie al so requests us to
expedite his appeal, because he would have served 60 nonths, the

reduced sentence which he seeks, in Decenmber 1992.



1.

Peddi e chal | enges his sentence of 151 nonths incarceration on
the ground that his codefendant, who was nore involved in the
conspiracy, was sentenced by the sane court to only 60 nonths.
Specifically, Peddi e argues the court erroneously departed downward
under U.S.S.G 8 5K1 on behalf of codefendant Lomax Sm th w t hout
a notion fromthe governnent.

Peddi e' s chall enge to the application of the guidelines is not
cogni zable in a §8 2255 proceedi ng. "Nonconstitutional clains that
coul d have been raised on direct appeal, but were not, nmay not be
asserted in a collateral proceeding. . . . A district court's
techni cal application of the Quidelines does not give rise to a
constitutional issue.”" United States v. Vaughn, 955 F.2d 367, 368
(5th Gr. 1992). Peddie's claim is not cognizable in 8§ 2255
"because it is not of constitutional dinension, could have been
rai sed on direct appeal, and there has been no showng as to why it
was not." |d.

The governnent noved for a downward departure for Lomax
Smth's substantial assistance under U S.S. G 85K1.1, but did not
so nove on behalf of Peddie. "[T]he conditionlimting the court's
authority [under 8§ 5K1.1] gives the Governnent a power, not a duty,
to file a notion when a defendant has substantially assisted.™
Wade v. United States, ___ US. __ , 112 S.Ct. 1840, 1843, 118
L. Ed.2d 524, 531 (1992). District courts should review a
prosecutor's decision not to file a 8 5K1.1 notion only if the
refusal was based on an unconstitutional notive such as race or

religion. 112 S.Ct. at 1843-44. A claimthat a defendant provided



substanti al assistance does not entitle a defendant to a renedy.
|d. at 1844.

Because Peddie has not alleged that the governnent had an
unconstitutional notive for not filing the notion, the decision not
to recommend the departure is not subject to 8 2255 review

Peddi e further chall enges the fact that the governnent failed
tofile atinely Rule 35 notion on his behalf. Peddie argues that
the governnent's failure resulted in a disparity between his
sentence and his codefendants' sentences. This issue is not
cogni zabl e under § 2255. See Vaughn, 955 F.2d at 368. Therefore,
we do not address it.

Peddie's challenge to his sentence is not one that nmay be
brought under 8§ 2255. Therefore, we affirm the judgnent of the
district court.

AFF| RMED.



