IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4911
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.
BANDA BOATS, INC., ET AL.,
Def endant s,
BANDA BOATS, | NC.
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
CA 89 2913

(March 25, 1993)

Bef ore GARWOOD, JONES, and EM LI O GARZA, Circuit Judges.”’
EDITH H JONES, G rcuit Judge:

Banda Boats appeals a judgnent against it for costs
incurred by the governnment to raise a sunken barge. Because the
district court's findings of fact regarding the existence of a

bareboat charter are not clearly erroneous, its conclusion that the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



agreenent did not constitute a bareboat charter nust stand, and we
affirmthe judgnent.
BACKGROUND

In June 1974 Banda Boats bought the barge SBA-100, an
uncl assified tank barge, for use as a deck barge. On Novenber 23,
1974, the SBA-100 broke in half and sank while being | oaded with
sand. At the tinme of the sinking, the SBA-100 was in the
possessi on and service of Di anond Services, |nc.

In March 1985 a tank barge carrying crude oil struck the
sunken SBA-100, resulting in a spill. The U. S. Arny Corps of
Engi neers, previously unaware of the existence of the SBA-100
wreck, determned that it was a hazard to navi gati on and contracted
wi th Di anond Services to survey and renove the weck. The renoval
of the SBA-100 was conpl eted i n Decenber 1986, and D anond Servi ces
was paid $76,000 for the job. The governnment brought suit agai nst
Banda Boats, seeking to recover the $76,000 paid to Dianond
Services for renoval of the SBA-100 as well as approximtely
$14,000 representing the Corps of Engineers' internal costs
incurred for the renoval of the SBA-100.

The district court held that Banda Boats was |liable to
the United States for the costs incurred in renoving the SBA-100.
The court rejected Banda Boats's assertion that it was not the
owner of the SBA-100 for purposes of the Rivers and Harbors Act of
1899, 33 U.S.C. § 401 et seq., because D anond Services had taken
possessi on of the barge under a dem se or bareboat charter. The

court al so found Banda Boats negligent in failing to discover and



correct defects in the internal structure of the SBA-100. Banda
Boats was thus |iable as the negligent owner of the SBA-100.
DI SCUSSI ON

On appeal, Banda Boats primarily argues that the district
court erred in concluding that the arrangenent under whi ch D anond
Servi ces t ook possession of the SBA-100 was not a bareboat charter.
The validity of an alleged bareboat charter is a question of |aw,
which we may review de novo, but that conclusion is based on
subsidiary findings of fact that are the basic province of the

district court. See In re Admiral Towing & Barge Co., 767 F.2d

243, 249 (5th Cr. 1985). The district court's findings of fact
are not clearly erroneous. Nor did the district court erroneously
concl ude, based on its findings of facts, that no bareboat charter
exi sted under the circunstances presented in this case.

A bareboat charter requires the conplete transfer of
possessi on, command, and navi gati on of the vessel fromthe owner to

the charterer. Agrico Chem Co. v. MV Ben W Martin, 664 F.2d 85,

91 (5th Gr. Dec. 1981); Gaspard v. Dianbnd M Drilling Co., 593

F.2d 605, 606 (5th Gr. 1979). A bareboat charter need not be in
witing, Adgrico, 664 F.2d at 91, but the agreenent nust vest real
possessory rights in the charterer. An at-will agreenment is

insufficient to establish a bareboat charter. Stevens v. Seacoast

Co., 414 F. 2d 1032, 1036 (5th Gr. 1969). The district court found
that the agreenent between Banda Boats and Di anond Services
contained no term or duration except a daily option to use the

bar ge. Further, the district court found that nothing in the



agreenent restricted Banda Boats's right to termnate the

arrangenent at will. [|f Banda Boats coul d revoke the agreenent at
will, then no real possessory rights were vested in D anond
Services. "But this is the essential requisite of a dem se charter

to distinguish it fromtime and voyage charters and the |ike."
Stevens, 414 F.2d at 1036.

A bareboat charter customarily, though not always,
provi des for a survey of the vessel on delivery and redelivery to
determ ne any changes in the condition of the vessel and to fix
responsibility for any danages to the vessel during the charter.
Adrico, 664 F.2d at 92. In this instance no such surveys were ever
conducted. Further, the agreenent did not require D anond Services
to maintain or repair the SBA-100 during the charter. Nor did the
agreenent in any way restrict D anond Services' authority to incur

maritime |iens against the barge. See Stevens, 414 F.2d at 1036.

G ven the lack of so many of the traditional indicia of a bareboat
or demise charter, the district court did not err in its
determ nation that the agreenent in this case did not constitute a
bar eboat charter.

Turning nowto the finding of negligence, Banda Boats is

correct to point out that "[u]nseaworthiness alone does not

necessarily inply negligence." United States v. Nassau Marine
Corp., 778 F.2d 1111, 1115 (5th Gr. 1985). A finding of

unseawort hiness, by itself, isinsufficient to allowthe inposition
of liability under the Act. |d. at 1115 n.11. At the sane tine,

a finding of unseaworthiness does not preclude an additional



finding of negligence. I ndeed, a particular set of facts
supporting an inference of unseaworthiness may also support an
i nference of negligence. 1d. at 1115. Banda Boats admtted at
trial that it never inspected the internals of the SBA-100. Wile
there was testinony that this was a common practice wth barges
near the end of their wuseful life, there was also testinony
indicating that Banda Boats's failure to inspect the SBA-100 was
negl i gent. The district court did not err in its determ nation
t hat Banda Boats was negligent.

Banda Boats al so argues that the district court erred in
adopting a broad definition of the term "navi gabl e channel" under
29 U S. C 8 409. This court has previously held that the purpose
of section 409 is to protect other vessels plying the sane waters.

United States v. Raven, 500 F.2d 728, 732 (5th Cr. 1974), cert.

denied, 419 U S 1124, 95 S C. 809, 42 L.Ed.2d 824 (1975).
Consequent |y, the governnment need not show that the barge sunk in
a distinct channel, only that the barge sunk in navigable waters
and posed an obstacle to navigation or navigable capacity. See

id.; Agri-Trans Corp. v. d adders Barge Line, Inc., 721 F.2d 1005,

1009-10 (5th Cr. 1983). Banda Boats's other clains are also

w thout nmerit.?

. Banda Boats al so argues that the governnent's action
for recovery of renoval costs is barred by | aches or the statute
of limtations and that it was inproper to allow the governnent
to recover internal costs incurred by the Corps of Engineers.
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CONCLUSI ON
For the foregoing reasons, the judgnent of the district
court holding Banda Boats liable to the governnent for recovery

costs incurred in renoving the SBA-100 i s AFFI RVED



