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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS
ROBERT JOSEPH KNI GHT and

JUAN LEE LOPEZ,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Western District of Louisiana

6: 90 CR 600002 01 03
( June 28, 1993 )

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND
Juan Lee Lopez and Robert Joseph Kni ght were convicted by a
jury for conspiring to manuf act ure phenyl acet one and

met hanphetam ne in violation of 21 U.S.C. 88 841(a)(1) and 846. On

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



appeal, this Court affirnmed the conviction, but remanded the case
for resentencing based wupon the (CGovernnent's cross-appea
chal l enging the district court's grant of the two-I|evel reduction

for acceptance of responsibility. United States v. Lopez, No. 91-

4200 (5th Cr. June 24, 1992). The facts of the offense conduct
are set forth in this Court's prior opinion affirmng the
convi ction.

Upon remand, the district court denied both Lopez and Kni ght
the two-I|evel reduction for acceptance of responsibility,
resentencing Knight to serve a ninety-two nonth term of
i nprisonnment, foll owed by forty-ei ght nont hs of supervi sed rel ease,
and a $50 special assessnent. Lopez was resentenced to serve
seventy-eight nonths in prison, followed by forty-eight nonths of
supervi sed rel ease, and a $50 speci al assessnent.

OPI NI ON

As a prelimnary issue, it should be noted that the Gover nnent
raises a challenge to this Court's jurisdiction over the instant
appeal. In its brief, the Governnent argues that the appellants

failed to file notices of appeal. Relying on this Court's decision

in ONeal v. United States, 264 F.2d 809 (5th Gr. 1959), nodified,
272 F.2d 412 (1959), the Governnent contends that the notice of
appeal given by the appellants in the instant case does not suffice
to invoke the jurisdiction of this Court.

In O Neal, this Court dismssed an appeal where the only
notice of appeal was given orally, although the district court

clerk referenced such oral notice in a mnute entry on the docket



sheet and in a subsequent letter to the parties. [|d. at 811. This
Court stated that the rules could not "be extended so far as to
authorize the Cerk to act for a defendant represented by
counsel...." 1d. at 812. In this case, Lopez and Kni ght gave oral
notice of appeal to the district <court followng their
resentencing. That sane day, the deputy clerk typed, signed, and
filed two separate notices of appeal --one for each defendant. The
district court granted the oral notions, but advised defense
counsel to "check to see if there's any other requirenents.”
Unli ke O Neal, however, where the only witten evidence of a
noti ce of appeal was a mnute entry to the docket sheet, the record
in the instant case does contain the two witten notices of appeal
prepared by the deputy clerk. Al t hough neither notice in the
instant case is signed by either the appellants or their attorneys,
this Court has held that notices of appeal do not have to be

signed. MNeil v. Blackburn, 802 F.2d 830, 832 (5th Cr. 1986).

Moreover, inits subsequent nodification of O Neal, this Court
granted jurisdiction based upon its discovery of additional witten
evidence in the record manifesting the defendant's intent to
appeal. Relying on an appeal bond found in the record, this Court
noted that "the recitals of that bond are entirely adequate to be

accepted as a notice of appeal.”" O Neal v. United States, 272 F. 2d

412, 413 (5th CGr. 1959).
As noted previously, the record in this case does contain the
witten notices of appeal signed by the deputy clerk. The record

al so contai ns an appoi ntnent of counsel formfiled in this Court on



Septenber 10, 1992, appointing Steven R Chandler to represent
Kni ght . Chandler filed an appearance on Cctober 5, 1992 and a
transcript request on October 5, 1992. Counsel for Lopez filed a
motion in this Court seeking | eave to incorporate briefs which had
been presented to the district court.

In light of the enphasis on "flexibility and substance rat her

than formin the appellate rules,” In Re KMA 1Inc., 652 F. 2d 398,

399 (5th Gr. Unit B 1981), the subsequent nodification of O Nea
to find jurisdiction based on additional evidence in the record,
and the fact that this notice of appeal did "indicate the
litigants' intent to seek appellate review' and "ensure[s] that the
filing provides sufficient notice to other parties and the courts,"

Smith v. Barry, Uus ___, 112 S Ct. 678, 682, 116 L. Ed. 2d

678 (1992), this Court wll consider the nerits of Lopez and
Kni ght' s appeal .

Bot h Lopez and Kni ght chall enge the district court's decision
to deny them the two-level reduction in their base offense |evel
for acceptance of responsibility. \Wile neither appellant cites
any case law in support of his argunent, each contends that his
pl ea of not guilty and continued assertions of i nnocence throughout
trial should not preclude himfromreceiving the reduction.

The sent enci ng gui deli nes provide for a two-point reductionin
the offense level "[i]f the defendant clearly denonstrates a
recognition and affirmative acceptance of personal responsibility
for his crimnal conduct....” US S. G 8§ 3El.1(a). The sentencing

judge is in a unique position to evaluate a defendant's acceptance



of responsibility, and therefore, this Court's review of this
finding is nore deferential than the pure "clearly erroneous"”

standard. United States v. Fabregat, 902 F.2d 331, 334 (5th Cr.

1990); United States v. Brigman, 953 F. 2d 906, 909 (5th Gr. 1992),

petition for cert. filed, (Aug. 4, 1992) (No. 92-5417). Moreover,

the burden in the instant appeal rests with Lopez and Kni ght, and

not the Governnent. United States v. Villarreal, 920 F.2d 1218,

1224 (5th Gir. 1991).

The gui delines do not necessarily preclude the award of the
two-1 evel reduction for acceptance of responsibility to defendants
who plead not guilty, see US. S.G § 3E1.1, comment. (n. 2), but
they note that the two-1level reductionis "not intended to apply to
a def endant who puts the governnent to its burden of proof at trial
by denying the essential factual elenents of guilt, is convicted,
and only then admts guilt and expresses renorse."” |1d.

This is precisely the factual scenario presented by the
i nstant case. Both Lopez and Knight asserted their factual
i nnocence throughout all phases of their trial. Each took the
stand in his own defense and denied the alleged drug conspiracy.
Each continued to assert his innocence in post-trial proceedings,
including a notion for a new trial based upon newy discovered
evi dence. Each continued to deny conplicity through the appellate
process, challenging the sufficiency of the evidence on appeal to
this Court. At resentencing, the district court was able to find
no facts to support its earlier decision awardi ng Lopez and Kni ght

the two-1evel reduction.



Kni ght and Lopez both argue that the district court refused to
consider their evidence of renorse. The district court did state

that it would not consider their evidence because it came "too
|ate,” but Knight and Lopez were allowed to proffer the evidence,
whi ch has been reviewed by this Court. The proffered evidence
however, does not cl early denonstrate acceptance of responsibility.
In light of the above, the district court's decision not to award
the two-1|evel reduction was not clearly erroneous.

Kni ght al so argues that this denial of the two-Ievel reduction
constitutes a violation of his Fifth Anmendnent right against self-

i ncrimnation. This particular argunment has already been

considered and rejected by this Court in United States v. Singer,

970 F.2d 1414, 1420 (5th Cr. 1992).

We AFFIRM the judgnent of the trial court on resentencing.



