UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-4900
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

TERRY WAYNE TOWNLEY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Louisiana
(CR 91 20008 01)

(March 9, 1993)

Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM !

Terry Wayne Townley was convicted of conspiracy to conmmt
ki dnapping, in violation of 18 U S.C. 8§ 1201(c), and received a
sentence of 25 years (300 nonths) inprisonnent, five years
supervi sed rel ease, and restitution in the amount of $1, 326.45. He
appeal s his sentence. W remand for resentencing.

| .
After terrorizing her for several nonths, Townl ey ki dnapped

his former girlfriend, held her for nearly ten days at knife and

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



gun-point, and forced her to have sex with him He pleaded guilty
to count | of a superseding indictnent in exchange for the
dism ssal of the remaining three counts. Townl ey' s presentence
report (PSR) placed his total offense |level at 29 and his crim nal
hi story category at |V. Unexplainably, the PSR ignored, U S. S G
8§ 2A4.1(b)(5), which calls for a three point increase in a
ki dnapper's total offense |l evel if he sexually exploits his victim
At any rate, the PSR s nunbers yielded a guideline range of
i nprisonnment for 121-151 nonths. The PSR reconmmended an upward
departure because Townley's crimnal history category did not
adequately take into account Townley's harassnent of his victim
prior to the abducti on.

Townl ey objected to this recommendation. At the sentencing
hearing, the district court upwardly departed from the guideline
range and sentenced Townley to a 25-year (300 nonth) term of
inprisonnment, a five-year term of supervised release, and
restitution in the anount of $1,326.45. |In so doing, the district
court found that (1) Townley's crimnal history category did not
take i nto account the seriousness of his crimnal background or his
propensity for future crimnal conduct; (2) Townl ey's conduct prior
to the actual Kkidnapping was extreme and simlar to that of a
stal ker; 3) the victi msustained psychol ogi cal and enotional injury
necessitating continued psychol ogi cal counseling; 4) Townl ey used
a knife and gun to threaten his codefendant and his victimduring
the comm ssion of the crinme; and 5) Townley treated his victimin
a cruel and degrading manner during the kidnapping, including

forcing her to have sex with him



1.

Townl ey conplains that the district court did not adequately
explain why Townley's crimnal history category did not take into
account the seriousness of his crimnal background or his
propensity for future crimnal conduct. Townley also argues that
the district court based the departure on factors already taken
into account by the guidelines.

Al though the district court thoughtfully articulated its
reasons for departing, we find nerit to Townl ey's second argunent.
The recent Suprene Court case of Wlliams v. United States, 112
S.C. 1112, 117 L. Ed. 2d 341, 351-52 (1992), therefore conpels us to
remand for resentencing. We decline to address Townley's first
argunent, partially because our hol ding makes it unnecessary to do
so, and partially because the district court, at the tine of
sentenci ng, did not have the benefit of our recent en banc opinion,
United States v. Lanbert, No. 91-1856, 1993 W. 35719 (5th Cr.).

In WIlianms, the Suprene Court held that a review ng court may
not affirma sentence in which a district court's departure from
the guideline range is based on both valid and invalid factors.
Williams, 117 L.Ed.2d at 351-52. Therefore, if we conclude that
the district court relied on an inproper ground in departing from

the qguideline range, a remand 1is appropriate unless [we]

conclude[], on the record as a whole, that the error was harnl ess. "
WIllianms, 117 L.Ed.2d at 355.

Anmong its reasons for upwardly departing, the district court
cited Townl ey's use of a knife and gun to threaten his codef endant

and victim and the fact that he sexually exploited his victim



The offense conduct guideline for kidnapping deals with both of
t hese aggravati ng ci rcunst ances as specific of f ense
characteristics. US S. G 8§ 2A4.1(3), (5). So they can be grounds
for upward departure only if the district court finds that they
exi st "to a degree" not "adequately taken into consideration by the
Sentencing Comm ssion in formulating the guidelines." US. S.G 8§
5K2.0; see also 8 5K2.8. No such finding was nade.

The district court also noted that Townl ey caused
"psychol ogi cal and enotional injury . . . necessitating continued
psychol ogi cal counseling." Reliance on this factor requires a
finding that the victimsuffered greater than normal psychol ogi cal
harm fromthe offense that is likely to be of extended duration.
US S G 8 5K2.3;, US v. Lara, 975 F.2d 1120, 1127-28 (5th Cr
1992). Again, no such finding was nade.

L1l

Because the district court made insufficient findings to
support departure on a nunber of the grounds |isted above, and
because the error was not harm ess, we vacate the sentence and
remand for resentencing.

VACATED and REMANDED.



