UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-4868
Summary Cal endar

JOSEPH DRAYTOCN,
Pl ai ntiff-Appellant,
VERSUS

DONNA E. SHALALA, Secretary
of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(CA-91-1058)

(Novenber 12, 1993)
Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Joseph Drayton appeals the district court's sumary judgnent
affirmng the Secretary's denial of social security benefits. W
affirm

| .

Drayton, a forner truck driver, fisherman and roustabout, was

born in 1945. He has a sixth grade education. Drayton clains

disability primarily because of back conplaints. He was exam ned

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



by a nunber of physicians, all of whomfound conpl ai nts consi stent
with a bul ging disc. The ALJ generally accepted the opinion of Dr.
Razza whi ch we descri be bel ow

Dr. Razza exam ned Drayton on Decenber 13, 1988. Drayt on
conpl ained of intermttent pain down his right leg and pain in his
left leg. Drayton's main conplaint was chronic | ow back pain. Dr.
Razza's examrevealed mld spasm but no neurol ogic deficits. Dr.
Razza noted that Drayton's right index finger was anputated after
an injury in 1964. Hs inpression was that Drayton suffered from
chronic | ow back pain, with mld intermttent radiculopathy in the
| ower extremties, and mld |lunbar spondylosis. Dr. Razza
confirmed a mld disc bulge at L-5/S-1. He further concluded that
Drayton coul d performwork activity that did not require repetitive
lifting of nore than 15 pounds, infrequent lifting of nore than 40
to 50 pounds, prolonged sitting, prolonged standing, repetitive
bendi ng, stooping, or clinbing. Dr. Razza stated that he did not
find any of the classic signs of a disc herniation and instead felt
that Drayton may have an i nternal di sc derangenent, associated with
the | unbar spondylosis, which was |likely rendered synptomatic by
t he work accident.

Drayton testified at the hearing that he suffered from a
"] abbing sharp pain" in his left leg. Bending over, sitting for
more than thirty mnutes, or staying in the sane position
exacerbated his back pain. On a scale of one to ten, wth ten
being the nost severe, he rated the pain in his left leg as a ten

and pain in his back as a seven. He al so experienced severe



epi sodes of back pain lasting for a | east one hour a day and severe
epi sodes of left leg pain lasting for 35 to 45 mnutes a day.
Drayton's pain affected his sleep and restricted his daily
activities.

1.

A

Drayton argues that the court erred when it granted sunmary
j udgnent because the ALJ'S decision to deny benefits is not
supported by the evidence.

"[Rleview of the Secretary's denial of disability benefits is
limted to determning whether the decision is supported by
substantial evidence in the record and whether the proper |ega
standards were used in evaluating the evidence." Villa wv.
Sullivan, 895 F.2d 1019, 1021 (5th Gr. 1990). "Subst anti al
evidence is nore than a scintilla, |less than a preponderance, and
is such relevant evidence as a reasonable mnd mght accept as
adequate to support a conclusion.” ld. at 1021-22 (internal
gquotation omtted).

The Secretary has pronmul gated a five-step sequential process

to determ ne whether a clainmant is disabl ed:?

2 (1) An individual who is working and engagi ng

in substantial gainful activity will not be
found disabled regardless of the nedical
fi ndi ngs.

(2) An individual who does not have a "severe
inpairment” will not be found to be disabl ed.
(3) An individual who neets or equals a
listed inpairnment in Appendix 1 of the
regulations wll be considered disabled
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A disability determnation at any point in the five-step
analysis is conclusive and term nates any further anal ysis.
B
Drayton first challenges the ALJ's finding as to the third
step of the sequential process, arguing that his injuries neet or
equal the injuries listed in Appendix 1. Regarding disorders of
t he spine, Appendix 1 includes:
O her verebrogenic disorders (e.g. herniated
nucl eus pupl osus, spinal stenosis) wth the
followng persisting for at least 3 nonths
despite prescribed therapy and expected to
last 12 nonths. Wth both 1 and 2:
1. Pain, nuscle spasm and signifi-
cant limtation of notion in the
spi ne; and
2. Appropriate radicular distribu-
tion of significant notor loss with
muscl e weakness and sensory and
reflex | oss.
20 CF.R part 404, Subpart P, App. 1, 8 1.05 (1992).
Drayton argues that nerve conducti on studi es which are m ssi ng
fromthe record reveal ed that he had significant sensory and refl ex

| o0ss. He suggests that Dr. Razza ordered the studies in the first

wi t hout consideration of vocational factors.

(4) |If an individual is capable of performng
the work he has done in the past, a finding of
"not di sabl ed" nust be nade.

(5 If an individual's inpairnment precludes
him from performng his past work, other
factors including age, education, past work
experience, and residual functional capacity
nmust be considered to determine if other work
can be perforned.

Harrell v. Bowen, 862 F.2d 471, 475 (5th Gr. 1988).
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pl ace because Razza felt that Drayton's reflex | oss and decreased
range of notion was severe enough to warrant such studies. Wile
Drayton's nedi cal records reflect that he had radi cul ar pain, sone
limtation of notion and nuscl e spasm none denonstrate that he had
significant notor | oss with nmuscl e weakness and sensory and refl ex
| oss. Therefore, the district court correctly concluded that
sufficient evidence supported the ALJ's finding that Drayton was
not di sabled by any of the inpairnents listed in Appendix 1.
C.

Drayton also challenges the ALJ's finding as to the fifth
step, asserting that his inpairnent precludes himfrom performng
t he wor k suggested by the vocational expert. Specifically, Drayton
argues that the evidence does not support the ALJ's findings that
he has even a "margi nal education,” that his conplaints of pain
were not credible, and that he is capable of |ight work.

The ALJ considered vocational expert testinony and applied
Rul es 201.18 and 202.17 of Appendix 2 to find that Drayton coul d
perform jobs involving sedentary and light work activity.® The
vocati onal expert testified that a person with Drayton's residual

functional capacity, age, education, and past work experience could

3 "Sedentary work" involves lifting no nore than 10 pounds
at a tinme, with occasional lifting of objects such as docket
files, ledgers, and small tools. Although a sedentary job is
defined as one which involves sitting, a certain anmount of
wal ki ng and standing is often necessary in carrying out job
duties. 20 CF.R 8§ 404.1567(a) (1992). "Light work" involves
lifting no nore than 20 pounds at a tinme, and frequent |ifting
and carrying objects weighing up to 10 pounds. Light work al so
i nvol ves a consi derabl e anount of standing or wal king during the
work day. 20 C F.R 8 404.1567(b) (1992).

5



performthe sedentary and |ight jobs of delivery driver, |aundry
wor ker, packager and inspector, and parking lot attendant. Rule
201.18 directs a finding of "not disabled" for a claimnt age 18-
49, who has a limted or |ess education, but is literate and able
to conmmuni cate in English, has unskilled work experience, and the
capacity for sedentary and light work activity. 20 CF. R part
404, Subpart P., App. 2, Rule 201.18 (1992). A claimnt bears the
burden of proving that he is disabled under the Social Security
Act . Selders v. Sullivan, 914 F.2d 614, 618 (5th Cr. 1990)
Thus, Drayton nust rebut this finding to overturn the ALJ's
deci si on.

Drayton's educational |evel

Drayton contends that the ALJ inproperly classified his

educat i onal level as "marginal," and asserts that he is
functionally illiterate. A claimant's educational Ilevel is
"marginal” if he has a sixth-grade education or |ess, and has

reasoning, arithnetic, and | anguage skills which are needed to do
sinple, wunskilled types of jobs. 20 CF.R 8 404.1564(b)(2)
(1992). "llliteracy" is defined as the inability to read or wite
a sinple nessage and, generally, an illiterate person has had
little or no formal schooling. 20 CF. R 8§ 404.1564(b)(1) (1992).

Drayton testified that he had a | east a si xth-grade education
and that he was able to read and wite small words. The vocati onal
expert testified that Drayton's past work as a truck driver would
have required himto understand and observe traffic regul ations,

and to use sone degree of arithnetic to collect delivery receipts



or noney, or to calculate and record m|eage. Thus, the record
contains substantial evidence that Drayton was able to read and
write sinple nessages, and that he had the reasoning, arithnetic,
and | anguage skill necessary for sinple, unskilled work.
Therefore, sufficient evidence supports the ALJ' s cl assification of
Drayton's educational |evel as marginal.

ALJ's evaluation of Drayton's pain

Drayton conpl ai ns that the evi dence does not support the ALJ's
finding that Drayton's conplaints of pain were not credible. Wile
the ALJ nust consider a claimant's subjective conplaints of pain,
not all pain is disabling. Hollis v. Bowen, 837 F.2d 1378, 1384
(5th Cr 1988). Moreover, judgnment as to the credibility of
testinony is the province of the ALJ. This court does not reweigh
t he evi dence. Carrier v. Sullivan, 944 F.2d 243, 247 (5th Cr.
1991). Aclaimant's subjective conplaints nust be corroborated, at
| east in part, by objective nedical evidence of an inpairnment which
coul d be expected to cause the alleged pain or limtation. Wen v.
Sul l'ivan, 925 F.2d 123, 128-29 (5th Cr. 1991).

Drayton's nedical records show that he had no neurol ogi cal
difficulty. Drayton testified that his activities include fishing,
attendi ng church, visiting, driving five mles per week, walking
one block, sitting on his neighbor's porch, and watching
t el evi si on. He also stated that he suffers from back pain for
about an hour a day and leg pain for about thirty-five to forty

m nutes a day. Consequently, the evidence supports the ALJ's



finding that Drayton's conplaint that pain precluded him from
sedentary to light work activity was not credible.
ALJ's determnation that Drayton is able to performlight work

Drayton argues that the ALJ erroneously found that he could
performthe full range of light work activity. The ALJ did not
find, however, that Drayton could performthe full range of |ight
work, but |isted exanples of jobs he could perform Drayt on
asserts that he is unable to perform the prolonged sitting and
standi ng requirenents of |ight work. He further contends that his
m ssing fingers, leg pain, hypertension, and heart problens also
prevent himfrom doing |ight work.

The ALJ included the work restrictions issued by Dr. Razza,
which included a limtation on prolonged standing or sitting, in a
hypot heti cal question to the vocational expert. Dr. Razza stated
that Drayton could performthe lifting requirenents of |ight work
despite his mssing fingers. The ALJ also included |imtations due
to mssing fingers in his hypothetical question. The vocational
expert identified jobs that did not require fine nmanual dexterity.
Al so, Drayton's nedical records show that he was asynptomatic for
his Wl ff-Parkinson-Wite Syndrone. Thus, substantial evidence
supports the ALJ's decision that Drayton could perform a w de
range, not the full range, of light work activity.

ALJ's hypothetical question to the vocational expert

Drayton conplains that the ALJ' s hypothetical question to the

vocational expert failed to include all of his inpairnents because

it did not reference Dr. Razza's 15-pound lifting restriction; his



m ssing fingers, hypertension, or Wl ff-Wiite Syndrone; that he
must lie down to get pain relief; or the side effects of his pain
medi cat i on.

The ALJ's om ssion of the 15-pound lifting restriction does
not require reversal because the ALJ requested the vocational
expert to limt herself to light jobs, which require frequent
lifting of only 10 pounds (see 20 C.F.R § 404.1567(b) (1992)).
See Anderson v. Sullivan, 887 F.2d 630, 634 (5th Gr. 1989) (error
IS not reversible unless subst anti al rights af fected).
Additionally, Drayton's nedical records contain no nention of
restrictions because of his hypertensi on and Wl ff-Par ki nson-Wite
Syndrone or that he had to lie down to get pain relief. Likew se,
Drayton's nedical records do not reflect that he conplai ned of
side-effects fromhis nedication. Drayton argues that the absence
of conplaints regarding side effects fromthe pain nedication is
not a basis for discrediting his subjective testinony regarding
sane. Drayton, however, did not attenpt to have this included in
the hypothetical at the hearing. See Morris v. Bowen, 864 F.2d
333, 336 (5th Cr. 1988). As to Drayton's mssing fingers, the
transcript shows that the ALJ included this limtation in his
guesti on.

ALJ's reliance on the vocational expert's testinony

Drayton argues that the vocational expert's testinony cannot
constitute substantial evidence of his ability to performwork in
t he national econony. Specifically, Drayton asserts that he cannot

perform the jobs identified by the vocational expert (light



delivery driver, light laundry, packager and i nspector, and parking
| ot attendant) because the Dictionary of Occupational Titles
(Revised 4th Ed. 1991) (DOT) describes "light delivery jobs" as
"medi um' type work. Id. at 27 (citing DOT 88§ 292. 353-010, 292. 463-

010). Drayton contends that "nediunt type work is outside of his

functional abilities. Id.
The DOT, however, |lists |light-level laundry worker and
delivery driver jobs. See DOT 8§ 292.687-010, 361.684-018,

361. 687-030, 369.387-010. Although the DOT states that the job of
hand packer is a mediumlevel work activity (DOT § 920.587-018),
t he DOT al so identifies a nunber of l'ight-Ievel
packagi ng/i nspecting jobs. See DOl 88 920.665-010, 920.685-026
920. 685- 030, 920. 685-054, 920.686-050, 920. 687-166.

Drayton contends that he is unable to performthe arithnetic
required of a light delivery driver or to neet its |anguage
requi renents. The vocational expert testified that Drayton's past
work as a truck driver would have required him to use sone
arithnetic to collect delivery receipts or noney, to cal culate and
record m | eage, and to understand and observe traffic regul ati ons.
Drayton asserts that the vocati onal expert never questi oned Drayton
about the skills required in his past work as a truck driver and
that, therefore, the evidence is unreliable. The ALJ, however, is
authorized to look to vocational expert testinony on issues
involving transferability of skills. See 20 CF.R § 404.1566(e)
(1992). Therefore, the evidence supports the ALJ' s concl usi on t hat

Drayton could performthe work of a |ight delivery driver.
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Drayton asserts that he cannot do the work of a "light |aundry
wor ker" because it requires either lifting over 50 pounds or that
t he enpl oyee have a hi gher educational |evel than Drayton. He adds
that these positions require that workers use heavy and dangerous
machinery and that the side effects from his pain nedication
prevent operation of machinery. The vocational expert testified,
however, that there are light laundry jobs that require no skills
at all and provide on-the-job training.

Drayton argues that his mssing fingers prevent him from
performng not only laundry jobs, but packager and inspector, and
parking | ot attendant as well. The vocational expert testified
that the jobs she identified did not require manual dexterity,
could be perforned alternating sitting wth standing, and did not
exceed the lifting requirenents of |ight work. Drayton's m ssing
fingers apparently did not hinder himin his past work as a truck
driver or roustabout. Thus, the evidence supports the ALJ's
finding that, al though he could not performhis past work, he could
perform ot her work.

AFFI RVED.
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