IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4861
unmary enaar
(S Cal endar)

SHEET METAL WORKERS, Sheet
Met al Nati onal Pension Fund,
Pl ai ntiff-Appellee,
ver sus

FABRI CATED SPECI ALTI ES and
DAVI D K. CLARK,

Def endant s,
FLAREGAS CORP.
Gar ni shee- Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Texas
( CAl- 89- 249)

(February 22, 1993)

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

For the second tine, Garnishee-Appel | ant Fl aregas Cor porati on
appeals the district court's denial of its notion to vacate a

default judgnent. As we held in our previous decision, the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



district court's failure to vacate the judgnent woul d be an abuse
of discretion unless it found that the notion to set aside the
judgnment was not made within a reasonable tine and that such
unreasonabl e delay prejudiced the non-novant. As the district
court failed to make any findi ngs concerning the prejudicial effect
of the delay, we vacate and remand for findings on this issue.
I
FACTS AND PROCEEDI NGS

The facts of this case are recounted in detail in our previous
panel opinion,! so only an abbreviated restatement is needed for
the purposes of this appeal. The case originated froma suit by
Sheet Metal Wbrkers against Fabricated Specialties and its owner
David C. Cark for failing to contribute to a mandatory enpl oyee
benefit trust fund. The United States District Court for the
Eastern District of Virginia entered a default judgnent against
Fabricated and Clark for approximately $29, 000. Sheet Met al
Wor kers naned Flaregas as a garni shee because of an outstanding
account receivable owed by Flaregas to Fabricated.? Wen Fl aregas
received the wit of garnishnent, it contacted Sheet Metal Wrkers
by phone, followed by a series of letters and additional phone
calls disputing the garnishnent.

Eventual |y, Sheet Metal Wrkers filed a notion for a default

! Sheet Metal Workers National Pension Fund et. al v.
Fl aregas Corp., No. 91-4313 (5th Cr. COct. 8, 1991) (unpublished
opi ni on).

2 The account receivable resulted fromFlaregas' refusal to
pay for flare and noi se abatenent systens purchased from
Fabricated due to a dispute over the quality of those systens.
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j udgnent agai nst Flaregas, which the court granted. Fl ar egas
responded by filing a notion for relief fromjudgnent to vacate the
default judgnent. The district court denied the notion without any
hearing or statenment of reasons, and Flaregas appealed. |In that
appeal, we vacated the court's denial of the notion to vacate and

remanded for reconsideration. G ven the facts of the case, we held

t hat :

the record does not sustain the denial of Flaregas'
nmotion to vacate. We accordingly vacate the district
court's denial of that notion, and remand for
reconsideration. |If the district court determ nes that
Fl aregas' notion was not made within a reasonable tine
after it had notice of the default judgnent, and that
such unreasonabl e delay was sufficiently prejudicial to
Sheet Metal Workers, then the court may deny the Motion
to Vacate; otherwise, it would be an abuse of discretion
to deny the notion and it shoul d be accordi ngly granted.

On remand, the district court held an evidentiary hearing,
considered the parties' agreed statenents of facts, and received
nmotions and affidavits. After considering this evidence, the court
once again denied Flaregas' notion to vacate the default judgnent.
In its menmorandumdeci sion, the court found that the del ay had been
unreasonable; it was silent, however, on the issue of prejudice.

|1
ANALYSI S

Odinarily, we review a district court's denial of a Rule
60(b) notion to vacate a default judgnent for abuse of discretion.?
As we review this case for a second tinme, however, we are

constrained by the | aw of the case doctrine, which provides:

3 Harrison v. Byrd, 765 F.2d 501, 503 (5th Cir. 1985).
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The decision of a legal issue by an appellate court

established the "l aw of the case" and nust be followed in

all subsequent proceedings in the sane case at both the

trial and appellate levels unless the evidence at a

subsequent trial was substantially different, the

controlling authority has since nmad contrary deci si on of

|aw applicable to such issues, or the decision was

clearly erroneous and would work a mani fest injustice.*

Metal Steel Workers does not contend that any of the exceptions to
the |l aw of the case doctrine apply to the instant cause of action.

The applicability of that doctrine dictates the outcone of
this appeal. In the previous panel decision, we expressly held
that denial of the notion to vacate the default judgnent woul d be
an abuse of discretion unless the court found that Flaregas' notion
to set aside the default judgnment was not nmade within a reasonabl e
time and that such unreasonabl e del ay was sufficiently prejudicial
to Sheet Metal Workers. Nevertheless, on remand the district court
failed entirely to nmake a finding on the issue of prejudice,
| eaving us no choice but to remand agai n.

Sheet Metal Workers argues that the district court's failure
expressly to find prejudice is not fatal, because that concl usion
is inplicit in the court's denial of the notion to vacate the
j udgnent . True, "failure to neet the technical requirenents of
Rule 52 does not warrant reversal or remand"sQ"so long as the

pur poses behind the rule are effectuated."® Here, however, we are

prevented frominferring a finding of prejudice given the precise

4 Schexnider v. MDernott Int'l Inc., 868 F.2d 717, 718-19
(5th Gr. 1989)(citation omtted).

5> Chandler v. Dallas, 958 F.2d 85 (5th Cir. 1992)(quoting
Ram rez v. Hofheinz, 619 F.2d 442, 445 (5th Gr. 1980)).
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directions in our previous opinion that the court should make such
a finding.

Based on the explicit directions set forth in our prior
opinion, viewed in the context of the |aw of the case, we vacate
the district court's denial of Flaregas' notion to vacate the
default judgnent and remand for conpletion of the process by
addressing the prejudice prong of the test for unreasonabl e del ay.
Should no prejudice be found, the district court nust grant the
nmoti on and vacate the default judgnent.

For the foregoing reasons, the district court's ruling is

VACATED and the case REMANDED for further consistent proceedi ngs.



