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Bef ore GOLDBERG, GARWOOD and WENER, Circuit Judges.”’
GARWOOD, Circuit Judge:

Petitioner Mauro Paz-Avila requests review of a decision of
the Board of Inmmgration Appeals (BIA) dismssing his appeal from
an immgration judge's order of deportation. The BlIA agreed with
the immgration judge that Paz was not entitled to statutory or
discretionary relief in the form of suspension of deportation or

voluntary departure. We deny his petition for review.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

Petitioner Mauro Paz-Avila (Paz) is a forty-nine-year-old
native and citizen of Mexico who, at the tinme of his deportation
hearings, resided in Edinberg, Texas. He first entered the United
States at Hidal go, Texas, in January 1971 by presenting the United
States birth certificate of Mario Mlina, a cousin who had died at
the age of one year. Once in the United States, Paz assuned the
identity of Mdlina and used the birth certificate to obtain a
social security nunber, <citizen identification, Texas birth
docunent, and voter registration cards. Wth his newidentity, he
hel ped both his w ves obtain permanent resident alien status.! His
chil dren bear the name Ml i na.?

Paz last entered the United States in October 1983 at
Progresso, Texas, again by presenting Molina's birth certificate.?
He was arrested on October 26, 1983, and charged with falsely
representing hinself to be a United States citizen and wth
possession of an identification docunent knowing it was stolen or
produced wi thout |awful authority. |In Decenber 1983, Paz pl eaded

guilty to false representation of United States citizenship, in

. Paz's first wife, Maria I nez Magdal eno, entered the United
States in April 1973. H's second wfe, Hunberta Camacho, entered
the country in 1976. Based upon Paz's applications under the
name Molina, both wives received first preference treatnent, as
wives of a United States citizen.

2 Fromhis first marriage, Paz has one son, who was born in
the United States. Paz remarried in 1976 and has four children
fromthat marriage, two of whomwere born in this country.

3 The BIA's decision states that Paz entered the United States
on either QOctober 22 or COctober 26 of 1983. During the hearing
before the immgration judge, Paz testified that he entered on
Cct ober 22, 1983.



violation of 18 U S.C. 8§ 911.4 He received a two-year suspended
sentence and a three-year term of supervised probation. The BIA
decision reflects that he served two and one-half nonths in prison.
On Cctober 26, 1983, an order to show cause i ssued, charging
Paz with deportability under the Immgration & Nationality Act, as
a person excludable at the tine of entry for not having proper
i mm gration docurments. 8 U S.C. 88 1251(a)(1), 1182(a)(20).°> At
an initial appearance before an inmmgration judge on March 23
1984, Paz conceded his deportability and requested discretionary
relief in the form of suspension of deportation under 8 U S. C. 8§

1254(a)(1).°% The inmm gration judge held an evidentiary hearing on

4 This statute provides that "[w] hoever falsely and willfully
represents hinself to be a citizen of the United States shall be
fined not nore than $1, 000 or inprisoned not nore than three
years, or both."

5 The Imm gration and Nationality Act has been anended since
Paz was charged with deportability in 1983. All references and
quotations will be fromthe version in force in 1983, with new

section nunbers noted where applicable. No substantive changes
have been nade to the provisions pertinent to this case.

Section 1251(a)(1) (now codified as section 1251(a)(1)(A))
provi des for the deportation of any alien who "at the tinme of
entry was within one or nore of the classes of aliens excludable
by the | aw existing at the tinme of such entry."

Section 1182(a)(20) (now section 1182(a)(7)(A(i)(l))
directs the exclusion of

"any immgrant who at the tinme of application for

adm ssion is not in possession of a valid unexpired
imm grant visa, reentry permt, border crossing
identification card, or other valid entry docunent
required by this chapter, and a valid unexpired
passport, or other suitable travel docunent, or
docunent of identity and nationality, if such docunent
is required under the regul ations issued by the
Attorney General pursuant to section 1181(a) of this
title."

6 The version of section 1254(a)(1) current at the tinme of
t hese proceedi ngs provided:



the requested relief on May 18, 1984, during which Paz applied, in
the alternative, to be allowed to depart voluntarily in |ieu of
deportation.’

On Qctober 27, 1986, the immgration judge issued a witten
deci sion finding Paz deportable under 8 U S.C. § 1251(a)(1). The
immgration judge denied his applications for suspension of
deportation or voluntary departure, on the ground that Paz failed
to neet the statutory requirenent of good noral character based on

hi s i npersonation of his deceased cousin for over ten years and his

"As hereinafter prescribed in this section, the
Attorney General may, in his discretion, suspend
deportation and adjust the status to that of an alien
lawfully admtted for pernmanent residence, in the case
of an alien who applies to the Attorney General for
suspensi on of deportation and SQ

(1) is deportable under any |aw of the United

St ates except [provisions not applicable here];
has been physically present in the United States
for a continuous period of not |ess than seven
years i mredi ately preceding the date of such
application, and proves that during all of such
period he was and is a person of good noral
character; and is a person whose deportation
woul d, in the opinion of the Attorney General,
result in extrenme hardship to the alien or to his
spouse, parent, or child, who is a citizen of the
United States or an alien lawfully admtted for
per manent resi dence."

! Vol untary departure is provided in the inmmgration statutes
pursuant to 8 U.S.C. § Section 1254(e):

"The Attorney General may, in his discretion, permt
any alien under deportation proceedings, [subject to
exceptions not applicable here], to depart voluntarily
fromthe United States at his own expense in |lieu of
deportation if such alien shall establish to the
satisfaction of the Attorney General that he is, and
has been, a person of good noral character for at |east
five years imedi ately preceding his application for
vol untary departure under this subsection."”
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acceptance of the benefits of United States citizenship. The
imm gration judge ordered Paz to be deported to Mexico.

Paz appealed to the BIA 8 Because the inmgration judge had
given no statutory basis for his finding that Paz | acked good nor al
character, the BIA reviewed his applications for suspension of
deportation and for voluntary departure de novo. The BIA di sm ssed
t he appeal, holding, sua sponte, that Paz's conviction for false
claim to United States citizenship, under 18 U S C § 911,
constituted a crine of noral turpitude, which precluded a finding
of good noral character under 8 U S. C. § 1101(f)(3).° The BIA

held, in the alternative, that Paz's actions in assumng a false

8 Al t hough Paz filed his notice of appeal to the BIA on
Novenber 5, 1986, the transcript of the proceedings before the
imm gration judge was not prepared until February 1989, and the
I mm gration and Naturalization Service did not file its brief
until over a year and a half after its due date.

o Section 1101(f) provides:
"For the purposes of this chaptersqQ

No person shall be regarded as, or found to be, a
person of good noral character who, during the period
for which good noral character is required to be
established, is, or wassQ

(3) a nmenber of one or nore of the classes of
persons, whet her excludable or not, described
in. . . paragraph[] (9) . . . of section
1182(a) of this title, if the offense

descri bed therein, for which such person was
convicted or of which he admts the

comm ssion, was comm tted during such
period."

Par agraph (9) of section 1182(a) describes aliens "who have
been convicted of a crinme involving noral turpitude (other than a
purely political offense), or aliens who admt having commtted
such a crine, or aliens who admt commtting acts which
constitute the essential elenents of such a crine.
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identity and falsely claimng United States <citizenship
denonstrated that he did not possess good noral character.

Paz now petitions for review of the Bl A decision.

Di scussi on

Qur review of immgration decisions is extrenely limted
Fiallov. Bell, 97 S.C. 1473, 1478 (1977) ("the power over aliens
is of a political character and therefore subject only to narrow
judicial review') (quoting Hanpton v. Mow Sun Wng, 96 S. Ct. 1895,
1904- 1905 (1976)). We will affirmthe BIA' s determ nati on that Paz
is not eligible for the requested relief if the BIA nade no
material error of law and if the record, considered in its
entirety, contains reasonable, substantial, and probative evi dence
supporting the factual findings. WMlenda v. I.N S, 998 F. 2d 291,
293 (5th Gir. 1993).

l. | ssue of Good Moral Character

Paz contends that the BIA erred in determ ning that he | acked
the required good noral character. He challenges the BIA's
concl usi on that his conviction under 18 U. S.C. 8§ 911 i nvol ved noral
turpitude as well as its alternative holding that he was ot herw se
not of good noral character due to his inpersonation of his
deceased cousi n.

8 US.C 8§ 1254 sets forth the conditions which Paz nust neet
inorder to be entitled to the requested relief. The burden is on
Paz to establish his eligibility. Inre Y-, 7 1. & N Dec. 697,
699 (BIA 1958). The requirenments of good noral character are
factual in nature; findings onthese requirenents nmust be supported

by reasonabl e evidence. Ganjour v. I.N S., 796 F.2d 832, 839 (5th



Cir. 1986).

In order to qualify for suspension of deportation, Paz nust
have been physically present in the United States for a continuous
period of not |ess than seven years imedi ately precedi ng the date
of his application for relief; he nust establish that he was and i s
a person of good noral character during that whole period; and,
finally, his deportation nust result in extrene hardship to
hinmself, or to a spouse, parent, or child who is a United States
citizen or permanent resident. 8 U S.C. 8§ 1254(a)(1). The parties
have stipul ated that Paz has been physically present in the United
States for the statutory seven-year period. The Inmmgration and
Nat ural i zation Service (INS) contested the issues of good nora
character and potential hardship to Paz's children who are citizens
of this country. Neither the imm gration judge nor the Bl A reached
t he question of hardship, as each found that Paz was not entitled
to suspension of deportation based on a |ack of good noral
character.

For purposes of voluntary departure, Paz nust show that he
"I's, and has been, a person of good noral character for at |east
five years immediately preceding his application for voluntary
departure under this subsection.” 8 U S. C. § 1254(e). Again, the
immgration judge and the BIA denied Paz this relief based upon
their findings that he | acked good noral character.

8 US C 8§ 1101(f) sets forth statutory conditions which

preclude a finding of good noral character.! The BlIA found, sua

10 The INS cl ai med bel ow that Paz | acked a good noral character
under section 1101(f)(6), which concerns an alien "who has given
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sponte, that Paz had been convicted of a crine involving nora
turpitude and denied him relief on this basis. 8 US C 8
1101(f)(3), referencing 8 U.S.C. § 1182(a)(9). Inthe alternative,
the BIA agreed with the inmgration judge that Paz's actions in
assunmng a false identity and availing hinself of the benefits of
United States citizenship, knowing his actions were illegal,
reflected that he was not of good noral character.

Paz argues in this appeal that, under the BI A's own precedent,
a conviction for falsely claimng United States citizenship does
not involve noral turpitude.! W do not reach the question whet her

a conviction for falsely claimng United States citizenship is a

fal se testinony for the purpose of obtaining any benefits under
this chapter.” Inlnre W-- J--- W--, 7 1. &N Dec. 706 (Bl A
1958), the BIA held that an alien's execution of visa petitions
for his spouse, in which he stated under oath that he was a
United States citizen, constituted a false statenent within the
meani ng of section 1101(f)(6) and denied his application for
suspensi on of deportation. "An alien who has given false
testinony for the purpose of obtaining benefits under the

| mm gration and Nationality Act is precluded from establishing
good noral character."” 1d.

In the present case, the BIA rejected this argunent on the
ground that Paz's use of Molina's birth certificate to Iive and
work in the United States did not anmount to giving fal se
testinony within the provision of section 1101(f)(6). Cf. Inre
Barcenas, 19 1. & N. Dec. 609 (BIA 1988) (alien not eligible for
vol untary departure because he gave fal se testinony under oath at
deportation proceeding). The BIA also noted that there was no
evidence in the record indicating that Paz had made fal se clains
to citizenship while under oath.

1 In sone circunstances, it nmay be an abuse of discretion for
the BIA to depart fromits own precedent w thout reasonable

expl anation. Diaz-Resendez v. |I.N S., 960 F.2d 493, 497 (5th
Cr. 1992) (quoting Israel v. I.NS., 785 F.2d 738, 740 (9th Cr
1986)). Any departure here in its holding that Paz's conviction
was for a crinme involving noral turpitude is harm ess, because,
as wll be seen below, the BIA was not limted to the classes of
section 1101(f) in determ ning whet her Paz net the noral
character requirenent.



crime of noral turpitude, precluding deportation relief, because
Paz's actions in falsely assumng the identity and concon tant
benefits of a United States citizen provi de adequate ground for the

Bl A' s deci sion. *?

12 W observe that there is BlIA precedent indicating that a
conviction under 18 U.S.C. § 911 does not invol ve noral
turpitude. InlInre K-, 3 1. &N Dec. 69 (BIA 1947), the BIA
considered the case of an alien, a native and citizen of G eece,
who upon his arrival in the United States in 1931, while he was
under the age of 18, testified under oath before a Board of
Special Inquiry that he was born in New York Cty. The alien
produced a birth certificate in his assuned nane establishing
that fact. He was admtted to this country as an Anmerican
citizen.

In 1946, the alien was convicted on four counts of an
i ndi ctment charging himwi th falsely representing hinself to be a
United States citizen. He received a suspended sentence and was
fined. During subsequent deportation hearings, the alien
admtted commtting the crinme of perjury when he testified
fal sely before the Board of Special Inquiry in order to gain
entrance to the United States. The BIA held that this adm ssion
rendered hi msubject to deportation. The alien requested
discretionary relief in the formof suspension of deportation or
vol untary departure.

The BI A found that the alien was not eligible for suspension
of deportation, due to the perjury offense in 1931, but held that
he did qualify for voluntary departure:

"Whil e we do not condone respondent's illegal actions
in msrepresenting hinself as a citizen, we
neverthel ess do not think that he is precluded from
establishing his good noral character. Considering the
record inits entirety, we think that he does have the
requi site character to establish his eligibility for
voluntary departure. In view of his close famly ties,
his long residence and his good noral character record
except for his false clains to citizenship, we shall
grant his application for voluntary departure .

31. &N Dec. at 71

The BI A stated that the prior version of 18 U S.C. § 911
(section 346(a)(18) of the Nationality Act of 1940) had been held
not to involve noral turpitude. 1d. (CtinglInre G,

56088/ 788, August 26, 1941).

Bl A deci si ons subsequent to In re K-, although decided on
ot her grounds, generally accept the holding that a conviction for
falsely claimng United States citizenship does not involve noral
turpitude. See Inre Y-, 7 1. &N Dec. 697, 699 (Bl A 1958)
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The BIA' s finding that Paz | acked good noral character may be
based on grounds other than those enunerated in 8 U S.C. § 1101(f):
"The fact that any person is not within any of the foregoing
cl asses shall not preclude a finding that for other reasons such
person is or was not of good noral character.” 8 U S.C. 8§ 1101(f).
Thus, contrary to Paz's contentions, his actions in inpersonating
hi s cousin and accepting the benefits of citizenship, although not
an enunerated ground for denial of relief, may support a finding
that he | acked good noral character.

Paz relies on In re K-, 3 1. & N Dec. 69 (BIA 1947),

("this Board has held that a false claimto citizenship does not
involve noral turpitude"); Inre B-, 7 1. & N Dec. 342, 345 (BIA
1956) ("We note that counsel has cited the Duncan case as hol di ng
that the crinme of making a fal se statenent in the passport
application (18 U S.C. 1542) requires less than the crine of
maki ng a false representation of United States citizenship (18

U S C 911), which latter statute we have held does not invol ve
nmoral turpitude").

Al t hough the question of what constitutes a crine of noral
turpitude has no easy answer, it appears that crinmes falling
within that category generally involve the el enent of fraud.

Di stinctions are drawn between fraudul ent and fal se conduct.

See, e.g., Inre Acosta, 14 1. & N Dec. 338 (BIA 1973) ("Moral
turpitude is present in connection with the respondent's

[ conviction of nmaking a false statenent in the acquisition of a
firearm because fraud and materiality are essential elenents of
the crinme"); Inre R, 51. &N Dec. 29 (Bl A 1952) (offenses of
maki ng fal se statenents for purposes of avoiding mlitary service
were essentially a fraud perpetrated against the United States by
the respondent for the purpose of evading an obligation which he
owed to the Governnent and, therefore, involved noral turpitude).
In the present case, Paz was convicted on a false claimto United
States citizenship, 18 U S. C. section 911. This offense is
grouped with other offenses of fal se personation (Chapter 43 of
Title 18) rather than wth offenses of fraud or fal se statenents
(Chapter 47 of Title 18). Even in this |atter section, offenses
have been held not to involve noral turpitude where it is not

cl ear whether the conduct in question was fraudulent or nerely
false. See In re Espinosa, 10 I. & N. Dec. 98 (BI A 1962)
(finding no noral turpitude where question renai ned whet her
conviction under 18 U. S.C. section 1001 was based on fraudul ent
conduct or on fal se conduct).
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contending that the BIA s decision in that case was based both on
its determnation that the alien's conviction was not of a crine
i nvol ving noral turpitude and on its finding, based on the entire
record, that the alien was of good noral character.® Paz clains
that the facts of that case are virtually identical to his own and
that, for this reason, the BIA arbitrarily departed from its
precedent in the earlier case in finding himgenerally to | ack good
nmoral character. The In re K- case is distinguishable, however.
Anmong other things, inlnre K-, the alien was married to a United
States citizen, while here, Paz has wused his false birth
certificate to enable his two wves to petition for admssion to
this country.

We have observed, without so holding, that false clains of
citizenship may be evidence of bad noral character. See Nunez-
Payan v. |.N. S., 811 F. 2d 264, 267 n.3 (5th Cr. 1987) (citing Wng
Wng Hang v. I.N.S., 360 F.2d 715, 719 (2d Gr. 1965) and Ol ando
v. Robinson, 262 F.2d 850 (7th Gr.), cert. denied, 79 S.Ct. 898
(1959)). In Olando v. Robinson, the Seventh Circuit considered
fal se statenents in an application for registry and in a petition
for naturalization to be evidence of bad noral character. 262 F.2d
at 851 ("At the risk of being | abel ed prosaic we do not classify a
prevaricator as a person of good noral character"). See al so
Becerra-Jinmenez v. |I.N S., 829 F.2d 996, 999 (10th Gr. 1987)
(repeated reentry into United States by falsely claimng United

States citizenship, in addition to prior convictions and earlier

13 See discussion of In re K-, supra note 12.
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deportations, strongly supported denial of voluntary departure).

Paz enphasi zes that the reason he entered and renmained in this
country using Mdlina's birth certificate was to help his famly.
This claimdoes not preclude a finding that he | acked good noral
character. See Wwng Wng Hang v. I.N.S., 360 F.2d 715, 719 (2d
Cir. 1966) (denying petitionto reviewof alien notivated by desire
to help famly).

The record provi des anpl e, reasonabl e evi dence supporting the
Bl A's decision that Paz | acked t he good noral character required to
be eligible for deportation relief.
1. Timng of Determnation of Eligibility

Next, Paz argues that the BIA erred in failing to follow
bi ndi ng precedent, treating applications for relief as continuing
applications and determning eligibility for relief on the basis of
the law and facts in existence at the tine the application is
finally adjudi cated. He contends that the Bl A shoul d have neasured
the statutory tine periods for assessing good noral character from
the date of its consideration in 1992 rather than fromthe date of
his application for relief in 1984 1

Paz's error is in assumng that an application for relief from

deportation is ongoing for purposes of changes in both |aw and

14 The inmport of this argunent is that, if his application is
deci ded wholly on the |aw and facts extant in 1992, neither his
conviction under 18 U.S.C. section 911 nor his false
representation of his identity, which ended with his conviction,
coul d be considered in determ ning his good noral character or

| ack thereof. See, e.g., 8 U S. C. 8§ 1101(f)(3) (crimes of noral
turpitude prevent a finding of good noral character "if the
offense . . . was conmtted during [the period for which good
nmoral character is required to be established]").
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facts. The cases upon which he relies, decided in the context of
applications for deportation relief, focus only on changes in | aw
occurring between the tine the application is nade and the tine it
i s adj udi cat ed. See Matter of A-A-, Interim Decision 3176 (BIA
1992) ("An application for relief fromdeportation is a conti nuing
one, and the law to be applied is that existing at the tine the
final adm nistrative decisionis made"; applying anended versi on of
immgration statute to application for w thhol ding of deportation
W thout regard to the date upon which application was nade).

Paz also relies on In re Kazem, 19 |I. & N Dec. 49 (BIA
1984), which holds that "an application for adm ssion to the United
States is a continuing application and adm ssibility is determ ned
on the basis of the law and the facts existing at the tine the
applicationis finally considered.” This case is distinguishable,
however, because it was decided in the context of applications for
adm ssion, rather than for relief from deportation.

Because there were no substantive changes nade in the statutes
affecting Paz's deportation proceedings, the BIA had no need to
treat his application for relief as ongoing. Subsequent facts or
ci rcunstances, none of which relate to the facts on which the
finding concerning | ack of good noral character was based, do not
mandate a different result.

I11. Hardship Issue

Finally, Paz contends that it was an abuse of discretion for
the BIA not to address the issue of whether his deportation would
result in extrene hardship to the nenbers of his famly who are

United States citizens, an i ssue which is one of the three factors
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that nust be established in order for an alien to be eligible for
suspensi on of deportation. The BIA did not reach this issue
because it found that Paz had not established the required good
noral character.

As a general rule, the BIAis "not required to nmake fi ndi ngs
on i ssues the decision of which is unnecessary to the results [it]
reach[es].” |[|.N S. v. Bagamasbad, 97 S.C. 200, 201 (1976). 1In
Bagamasbad, an inm gration judge denied an alien's application for
a change in status pursuant to 8 U S.C. §8 1255(a), on the ground
that the alien had nade serious m srepresentations to the United
States consul who had issued her tourist visa. The judge did not
reach the issue of whether the alien satisfied the statutory
requi renents for permanent residence. The BIA affirned, but a
di vi ded court of appeals, en banc, held that the i mm gration judge
was required by statute to nake findi ngs and concl usi ons regardi ng
the alien's eligibility for adm ssion as a permanent resident.
Bagamasbad v. |I.N S., 531 F.2d 111 (3d Cr. 1976). The Suprene
Court reversed. Because the alien's application was properly
denied on the basis of the m srepresentations, without regard to
the eligibility requirenments, the Court found "no reason to depart
fromthe general rule and require the immagration judge to arrive
at purely advisory findings and conclusions as to statutory
eligibility." Bagamasbad, 97 S.C. at 201.

Again, Paz's cases are distinguishable. In each, the BIA
reached the issue of hardship because character was not at issue.
See, e.g., Gnjour v. I.NS., 796 F.2d at 838, 839 (BIA reached

hardship i ssue where I NS did not contest character); Zanora-Garcia
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v. United States Dep't of Justice |I.N S., 737 F.2d 488, 490 (5th
Cir. 1984) (no dispute that alien net character criteria).

Because the BI A properly denied Paz's application for relief
on the basis of his lack of good noral character, it was not
required to address the issue of hardship.

Concl usi on

The Bl A properly determ ned that Paz | acked the requi site good

nmoral character, based on his i npersonation of his deceased cousi n.

Paz's petition for relief is

DENI ED.
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