IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 92-4845
Summary Cal endar

UNI TED STATES OF AMERI CA,

VERSUS
CHARLES JEROVE BAKER,

Pl ai ntiff-Appellee,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

CR1L 92 29 1

May 31, 1993

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.

PER CURI AM *

Char | es Baker appeal s his conviction of possession with intent

to distribute cocaine and carrying a weapon during a drug-traffick-

ing crinme, in violation of 18 U S . C. 8 924(c)(1) and 21 U S. C

8§ 841(a)(1) and (b)(1)(C. Finding no error,

" Local Rule 47.5.1 provides: "The publication
precedential value and nerely decide particul ar cases
settled principles of |aw inposes needl ess expense on
on the | egal profession." Pursuant to that rule, the
that this opinion should not be published.

we affirm

of opinions that have no
on the basis of well-
the public and burdens
court has determ ned



| .

In the afternoon of January 24, 1992, troopers Jerry Moore and
Ben Bean stopped a 1975 Dodge van, driven by Baker, for changi ng
| anes without signaling and for failing to wear a seat belt. Baker
acted nervous. He told them that he had been on a one-week
vacation in Houston. H's van, however, did not contain any visible
| uggage.

Upon questioni ng, Baker adm tted that he had a .45 cali ber gun
in the van. He gave his consent for the troopers to retrieve the
gun, telling themit was in the back seat. The back of the van
cont ai ned an aut onobi | e dashboard, other car parts, sleeping bags,
j ackets, a tool box, and a cardboard box, but no factory-installed
back seat. Upon searching, Bean could not find the weapon, and
Baker had to direct Bean to the weapon's | ocation, a zi ppered pouch
on the back of the front seat.

Wi | e Moore checked the gun's serial nunber, Baker gave Bean
perm ssion to search the van again. Detecting the odor of
mar i huana, Bean opened the cardboard box and its contents: an ice
cooler containing a bag of mari huana and a bag of cocaine. The
troopers arrested Baker. Subsequently, Baker nade incul patory

statenents, and the troopers found snmaller quantities of drugs.

.
The grand jury indicted Baker for possession of cocaine with
the intent to distribute and for carrying a weapon in relation to

a drug trafficking crinme. At trial, Baker testified that he was



traveling fromHouston to Menphis with a delivery of car parts and
that he believed the box, part of the delivery, contained parts.

The jury convicted himon both counts.

.
A

Baker argues that the district court erred in denying his
nmotion to suppress the drugs found in the van on the basis of
Bean's and Baker's statenents nade subsequent to the search. The
district court denied the notion based upon Baker's consent to the
sear ch.

At the suppression hearing, More testified that the two
officers initiated the traffic stop of Baker for his failure to
signal when changing |lanes and for failure to wear a seat belt.
The officers and Baker agreed that the conversation was casual and
non-t hr eat eni ng. Baker told the officers that he had been on
vacation i n Houston for one week, but Bean, upon wal ki ng around t he
van and | ooking in the wi ndows, did not see any | uggage.

Both officers described Baker as being nervous. Upon
gquestioning, Baker admtted that he had a .45-caliber gun in the
van and gave perm ssion for Bean to retrieve the gun fromthe van.
After sone difficulty in locating the weapon, Bean retrieved the
gun froma pouch on the back of the seat, and Mbore ran a check on
t he weapon's serial nunber.

Wil e More ran the check, Bean and Baker conversed. Bean

asked Baker whether he had ot her weapons, and Baker nentioned a



.25-caliber gun that he hesitantly believed he had |eft at hone.
Bean asked Baker whether he could search the van or | ook around
sone nore. Bean testified that Baker said, "Sure, go ahead" or
"Yes, sure." Baker testified that he was not able to answer before
Bean j unped back into the van and began to search. Bean testified
that, in the back of the van, he found a bul gi ng cardboard box with
| oose tape, that he could see a plastic container |like an ice
cooler inside the box, that the odor of the box indicated the
presence of marihuana, that he broke the tape to open the box and
to open the ice cooler, and that the ice cool er contai ned a bag of
green |l eafy substance and a bag of white powder.

The district court found the traffic stop to be lawful and
"that consent to search the van was given by [Baker] and it was
given freely, voluntarily, know ngly, and w thout coercion.”" "The
Suprene Court has stated that whether consent is voluntary is "a
question of fact to be determned fromthe totality of all the
circunstances.' The trial court's finding of voluntariness wll
not be overturned on appeal unless clearly erroneous." United

States v. divier-Becerril, 861 F.2d 424, 425-26 (5th G r. 1988)

(citation omtted). The district court heard the testinony of the
three nmen and accorded nore credibility to Bean's version of the

conversation than to Baker's. See United States v. Sutton, 850

F.2d 1083, 1086 (5th Gr. 1988) (noting that the district court has
opportunity to eval uate deneanor).
We consider six factors when evaluating the voluntariness of

consent:



(1) the voluntariness of the defendant's custodi al
status; (2) the presence of coercive police procedures;
(3) the extent and | evel of the defendant's cooperation
wth the police; (4) the defendant's awareness of his
right torefuse to consent; (5) the defendant's education
and intelligence; and (6) the defendant's belief that no
incrimnating evidence will be found.

United States v. Kelley, 981 F.2d 1464, 1470 (5th Gr.), cert.

denied, 1993 U S. LEXIS 3668 (May 24, 1993). by Baker's own
adm ssi on, he was not wearing a seat belt, thus making the traffic

stop lawful. See Kelley, 981 F.2d at 1469. Baker testified that

the officers' behavi or was non-coercive before the arrest and that
he conpletely cooperated wwth them He also testified that he had
a two-year associate's degree and that he believed that no
incrimnating evidence would be found. Al t hough Baker was not
informed of his right to refuse consent, this deficiency anong the

six factors is not dispositive. See AQivier-Becerril, 861 F.2d at

426. Therefore, the district court did not err. See id.

Baker argues that the scope of his consent to Bean did not
reasonably extend to the taped box and the ice cooler. "The
standard for neasuring the scope of a suspect's consent under the
Fourth Anmendnent is that of " objective' reasonabl eness )) what
woul d t he typi cal reasonabl e person have under stood by t he exchange

between the officer and the suspect?" Florida v. Jineno, 111

S. C. 1801, 1803-04 (1991).

“In this case, the terns of the search's authorization were
sinple. [Baker] granted [ Bean] perm ssion to search his [van], and
did not place any explicit Iimtation on the scope of the search.™

ld., 111 S. C. at 1804. Imediately prior to the consent, Bean



and Baker had been di scussing a .25-caliber gun, thus creating the
reasonabl e assunption that the consent to search included | ooking
for the weapon. Prior to this consent, Bean had searched the van
w th Baker's consent, |ooking for a .45-caliber gun. There were no
guns in plain view, and Baker had to point out the |ocation of the
.45-cal i ber gun in a pouch.

Under these circunstances, it is reasonable to assune the
consent to search extended to the box. Further, Bean's testinony
is unrefuted that he snelled marihuana enmanating from the box.
Because firearns are known as tools of the drug trade, it would be
reasonable to believe that the box contai ned a weapon also. See

United States v. Coleman, 969 F.2d 126, 131 n.20 (5th Cr. 1992).

Mor eover, Baker does not argue that Bean used the search for the
gun as a pretext.

Alternatively, once Bean snelled the mari huana in the box, he
had probabl e cause to search inside the box and ice cooler. United

States v. Marshall, 878 F.2d 161, 163 (5th Gr. 1989); see

California v. Acevedo, 111 S. C. 1982, 1991 (1991) ("the police

may search [a vehicle stopped on a road] without a warrant if their
search is supported by probable cause"). For these reasons, the

district court did not err in denying Baker's notion to suppress.

B
Baker argues that the evidence was insufficient to convict him
of possession with intent to distribute and of carrying a firearm

in relation to a drug-trafficking crine. The record supports



Baker's concession that his trial attorney failed to nove for
judgnent of acquittal at any tine. |In this light, our review of
the sufficiency of the evidence is limted to determ ning "whet her
af firmance of [Baker's] convictions would result in a "“nanifest
m scarriage of justice.' This occurs only if the recordis devoid

of evidence pointing to guilt."" United States v. Pruneda-

Gonzal ez, 953 F.2d 190, 193-94 (5th Cr.) (citations omtted),
cert. denied, 112 S. . 2952 (1992).

"Three el enents nust be proven to sustain a conviction for the
crime of possession of cocaine wwth intent to distribute: (1) the
know ng (2) possession of cocaine (3) with intent to distribute

it." divier-Becerril, 861 F.2d at 426. Bean testified that he

found a bag of white powdery substance within the cardboard box in
Baker's van. The anmount of substance wei ghed 281.55 grans, |ess
than ten ounces, and the substance tested positive for cocaine.
"Know edge of the presence of a controll ed substance often may
be inferred fromthe exercise of control over a vehicle in which

the illegal substance is concealed." United States v. Diaz-

Carreon, 915 F.2d 951, 954 (5th Cr. 1990). W "have all owed such
an inference against the driver where the contraband is in a
vehicl e conpartnent at |east as inaccessible . . . as . . . the

[ ] trunk . . . ." United States v. R chardson, 848 F.2d 509, 513

(5th Cr. 1988). Baker does not contest that he was the owner and
sol e occupant of the van.
The inference is supported by nore than that one fact. At

trial, Bean and Sergeant Investigator MEl roy testified that Baker



told themthat he did not knowthe quantity of drugs or the type of
drugs in the ice cooler but that he was not stupid and di d suspect
drugs were present. As for the elenent of intent, the intent to
distribute may be inferred from the large quantity of drugs

possessed. United States v. Gonzalez-Lira, 936 F.2d 184, 192 (5th

Cr. 1991). Therefore, there is evidence pointing toward guilt on
the possession-with-intent-to-distribute count.

To prove the ot her count, the governnent had to establish that
Baker "“carried a firearm “during and in relation' to a drug

trafficking crine." United States v. Raborn, 872 F.2d 589, 595

(5th Cr. 1989) (footnote omtted). Because Baker was properly
convicted of possession with intent to distribute cocaine, "the
sole remaining elenent was proof that he had carried his pisto
during and in relation to the commssion of that crine." |d.
"When a vehicle is used, "carrying' takes on a different
meani ng fromcarrying on the person because the neans of carrying

is the vehicle itself." United States v. Pineda-Ortuno, 952 F.2d

98, 104 (5th Cr.), cert. denied, 112 S. C. 1990 (1992). Because

Baker had the weapon in his van, and because testinony at trial
reveal ed t hat Baker told Bean and McElroy that he suspected t he box
contained drugs, there is a sufficient connection between the
carrying of the weapon and the comm ssion of the drug crine.
Therefore, there is evidence pointing toward guilt, and no mani f est

i njustice has occurred. Pruneda-Gonzalez, 953 F.2d at 194-95.




C.

Baker argues that the district court erredinthe instructions
it gave to the jury. He first asserts that the district court
erred in giving the "deliberate ignorance" instruction.! Baker
concedes that his trial attorney failed to object to the instruc-
tion, thus triggering the plain error standard of review See Fed.
R Cim P. 52(b). Plain error is "error which, when exam ned in
the context of the entire case, is so obvious and substantial that
failure to notice and correct it would affect the fairness,
integrity or public reputation of judicial proceedings.”" United

States v. Breque, 964 F.2d 381, 388 (5th Cr. 1992) (citation and

internal quotation marks omtted), cert. denied, 113 S. C. 1253
(1993).

For the deliberate-ignorance instruction to be proper,
evidence "nust raise two inferences: (1) the defendant was
subjectively aware of a high probability of the existence of the

illegal conduct; and (2) the defendant purposely contrived to avoid

|l earning of the illegal conduct.” United States v. Lara-Vel asquez,
919 F.2d 946, 951 (5th Cr. 1990). “[1]f there is no evidence
i ndi cating the defendant subjectively knew his act to be illegal,

1 The instruction was as foll ows:

The word "knowingly," as that term has been used fromtinme
me in these instructions, neans that the act was done vol un-

ti
ily and intentionally, not because of m stake or accident.

to
tar
) You may find that a defendant had know edge of a fact if you
find that the defendant deliberately closed his eyes to what would
ot herwi se have been obvious to him Vhile know edge on the part
of the defendant cannot be established nerely by denpnstrating
that the defendant was negligent, careless, or foolish, know edge

can be inferred if the defendant deliberately blinded hinmself to
the existence of a fact.

9



a deliberate ignorance instruction "poses the risk that a jury
m ght convict the defendant on a | esser negligence standard )) the

def endant shoul d have been aware of the illegal conduct.'" Breque,
964 F.2d at 388 (citation omtted).

At trial, Bean and MEIroy testified that Baker told them
that, although he didn't know what kind or the quantity of the
drugs in the box, he knew there had to be drugs in the box.
Further, Baker admtted to themthat this was his third run from
Houston to Menphis and that he was paid $300 plus expenses per
trip. Mreover, More testified that Baker, upon bei ng handcuffed
by More and upon being told the charge was possessi on of cocai ne,
said "yea, yea, it's in there." Wth this evidence, any error in
giving the instruction did not arise to the level of plain error.
See Breque, 964 F.2d at 388.

Baker al so argues that plain error occurred by the jury's not
receiving instruction that Baker's possession of the .45-caliber
gun was lawful. The legality of possessing a weapon, however, is
not relevant to Baker's weapon conviction, carrying a firearm
during and in relation to a drug-trafficking offense. See Raborn,

872 F.2d at 595 ("That carrying the gun itself was |egal under

state lawis of no nonent to the federal offense.").

D.
Baker argues that his trial counsel's performance anounted to
i neffective assistance of counsel.

[Clontrolling precedent directs that a claimof ineffec-
tive assistance of counsel generally cannot be addressed

10



on direct appeal unless the claimhas been presented to
the district court; otherwise thereis no opportunity for
t he devel opnment of an adequate record on the nerits of an
adequate record on the nerits of that serious allega-
tion. . . . [This court] "resolve[s] clains of inade-
gquate representation on direct appeal only in rare cases
where the record allows this court] to evaluate fairly
the nerits of the claim

United States v. Navejar, 963 F.2d 732, 735 (5th Gr. 1992)

(citations omtted). Because the record | acks necessary details to
evaluate the trial counsel's strategy and reasons, we decline to
review the nerits of this argunment, w thout prejudice to Baker's
right to raise the issue in a 28 U S.C. 8 2255 proceeding. See
United States v. Bounds, 943 F.2d 541, 544 (5th Cr. 1991).

AFFI RMED.
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