IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4837
Summary Cal endar

RI CHARD C. ARAI ZA,
Pl ai ntiff-Appellant,
V.
U P. JOHNSON, ETC., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:91-CV-700)

( Sept enber 20, 1993)

Bef ore GARWOOD, JONES, and EMLIO M GARZA, Circuit Judges.”’
EDITH H JONES, G rcuit Judge:

Appel l ant Richard C. Arai za appeal s the dism ssal of his
section 1983 |awsuit pursuant to 28 U S.C. § 1915(d). W affirm

On Cctober 25, 1991, Araiza, who apparently suffers from
asthma, noticed that his section had been pai nted when he returned
to the building fromthe outside yard. Sensing strong paint funes,
he asked Sergeant John Riggle to place him el sewhere until the

funmes subsided. Riggle refused. Later, Araiza refused to return

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



to his cell after a shower because of the funes. Ri ggl e was
sumoned and arrived on the scene with Nurse Mdlly Johnson, the
head nurse. Johnson checked Arai za's |ungs, determ ned that he was
not having an asthma attack, and stated that Araiza should be
returned to his cell. Araiza concedes that he was not suffering an
ast hma attack, but argues that he should not have been returned to
his cell because he was di zzy and short of breath.

The facts all eged by Arai za are i nsufficient to showthat
either Riggle or Johnson were consciously indifferent to Araiza's
safety or needs. Araiza conplains that Sergeant R ggle shoul d have
moved himto a different cell, but he concedes that Riggle sought
medi cal advice before deciding not to nove Araiza. Arai za al so
concedes that Nurse Johnson exam ned hi mand determ ned t hat he was
not suffering an asthnma attack. He also concedes that her
di agnosi s was correct, although he argues that he shoul d have been
moved because of his alleged dizziness and shortness of breath.
Deliberate indifference to a convicted inmate's serious nedica

needs may establish a civil rights violation, Jackson v. Cain, 864

F.2d 1235, 1245 (5th Cr. 1989), but a sinple disagreenent with the
medi cal treatnent received or a conplaint that the treatnent
recei ved has been unsuccessful is insufficient to set forth a

constitutional violation. Johnson v. Treen, 759 F.2d 1236, 1238

(5th Gr. 1985). Araiza's allegations involving this incident do
not set forth a cause of action.
Arai za next argues that he suffered cruel and unusua

puni shnment because he waited approxi mately two and one-hal f nont hs



during the fall of 1991 before receiving a requested second
bl anket . As an asthmatic, Araiza alleged he could not use the
ordi nary wool bl ankets issued to prisoners. He was issued a cotton
bl anket, but he conplained that it was very thin and woul d not keep
him warm during the wnter. He requested another blanket on
Septenber 30, 1991, but did not receive it until Decenber 20, 1991.
As a result of this experience, Araiza sued Director Collins

Warden Crow, and Warden Wite, because they did not adequately
respond to Araiza's grievance concerning his inability to obtain a
second cotton bl anket.

Assum ng the facts as Araiza has alleged them these
defendants' actions did not rise to the level of a constitutional
vi ol ati on. Arai za eventually obtained another blanket as the
result of his grievance, and the Ei ghth Amendnent does not afford
i nmat es absol ute protection agai nst conditions of confinenent which

cause mere disconfort or inconvenience. Wlson v. Lynaugh, 878

F.2d 846, 849 (5th Cr.), cert. denied, 493 U S 969, 110 S. Ct.

417, 107 L.Ed.2d 382 (1989). Mbreover, Araiza concedes that the
reason he was not given an additional blanket is that none were
avai | abl e at the tine.

On May 20, 1991, Araiza conpl ained about paininhis left
testicle and went to see Nurse Johnson. She schedul ed an
appoi ntnent for himwith the doctor at the Mchael Unit, who after
exam ning Arai za said he would refer himto a specialist. Araiza's
appoi ntnent to see the specialist was reschedul ed on two occasi ons,

and he did not see the specialist until February 1992.



Al t hough the court heard Araiza's testinony of testicular
pain, Araiza never denonstrated how the rescheduling of his
appoi ntnents manifested conscious indifference to his nedical
needs. Araiza also conceded at his Spears hearing that none of the
def endants nanmed in this lawsuit had any personal involvenent with
this claim Al though Nurse Johnson is a naned defendant to this
|awsuit, he does not conplain of her actions relating to this
claim Fromhis conplaint and testinony, it is clear that Araiza
has not sued anyone in connection with this claimand has not shown
any nanmed defendant's participation in the alleged wong. See

Jacquez v. Procunier, 801 F.2d 789, 793 (5th Cr. 1986). Thi s

claimlacks nerit.

In arelated claim Araiza conplains that he did not get
pain nedication for his ailnent. He contends that he told Nurse
Johnson that he needed pain nedication on two occasions, and on
bot h occasi ons she replied that Araiza had an appoi nt nent schedul ed
and there was nothing else she could do. He does not el aborate
whet her these appoi ntnents were with the specialist or whether he
ever filed sick call requests to talk to a physician at the unit
about his pain. These allegations, too, are insufficient to
denonstrate conscious indifference to Araiza's nedical needs in
connection with this incident.

Finally, Araiza conplains that he does not receive
adequate preventive care at the Mchael Unit. Wen he was at the
Beto | Unit, he received preventive care by being hooked up to an

oxygen machine to prevent asthma attacks. This treatnent is not



available at the Mchael Unit. | nstead, Araiza was given an
i nhal er to hel p hi mwhen he does have an asthma attack. Wile his
al l egations suggest that asthmatics in the general prison
popul ati on appear to receive better treatnent than those in
admnistrative segregation, there is no indication that the
treatnment he now receives is in any way substandard. Only if the
different classification of treatnent were intentional or arbitrary
and capricious could it violate the equal protection clause. In
this case, not even a hint of invidious discrimnation arises from
the alleged different treatnents for asthmatics. Consequent |y,
Arai za's equal protection claimnust fail.?

For the assigned reasons, the district court's di sm ssal

of Araiza's clains is AFFI RVED

! We do not consider two other matters. First, Araiza
wai ved his other equal protection claimby not raising it
initially before the magi strate judge. Second, Araiza's state
law claim as he concedes, presents no federal constitutional
question for us to resolve. Additionally, there is no reason to
appoi nt counsel for Araiza here.



