IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4832
Summary Cal endar

BAYTOMWN CONSTRUCTI ON COVPANY
I NC. ,

Petiti oner,
ver sus
OCCUPATI ONAL SAFETY AND HEALTH
REVI EW COW SSI ON, AND LYNN MARTI N
SECRETARY OF LABOR

Respondent s.

On Petition for Review of an Order of the
Cccupational Safety and Health Revi ew Conm ssion
(89 2912 5)

(January 6, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”

Bayt own Construction Conpany, Inc., was cited by the Secretary
of Labor with a serious violation of a safety standard pronul gat ed
under the QOccupation Safety and Health Act, 29 U S C § 651, et
seq., following an accident in which one of its enployees was

el ectrocuted. The citation was affirnmed by an Adm nistrative Law

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Judge and by the Qccupational Safety and Heal th Revi ew Conm ssi on.
Bayt own has petitioned for review of the decisions affirmng this
citation. W grant review, and we affirm

I

Baytown is a construction and pipe-laying conpany in
Neder | and, Texas. On Cctober 31, 1988, a Baytown enpl oyee, Robert
Tatum was el ectrocuted. Tatum had been unl oading pipe from a
crane when the crane's cabl e becane energi zed by an overhead 7, 620
volt powerline. The cable energized the attached pi pe, which then
transmtted the electricity to Tatum Tat um had been enpl oyed by
Bayt own for approxi mately one week, and his training consisted of
being told to wear a hardhat and gl oves and to keep his hands out
of pi pes.

After an OSHA investigation four days after the accident,
Baytown was cited for violation of 29 CF. R § 1910.180(j)(1)(i),
which requires a mninmum of ten feet clearance between any crane
part and powerli nes. The conpliance officer conducting the
i nvestigation inspected the workplace and interviewed several
W t nesses. The officer noted that the crane's boom was fully
ext ended and on the ground parallel to the powerline. Furthernore,
fresh burn marks were on the wire rope approxi mately one foot bel ow
t he boom at the end of the crane. The officer further noted that
several strands of the wire rope were conpl etely burned through.

Baytown contested this citation for violation of section

191.180(j)(1) (i), and a hearing before an ALJ was set. After tw ce



receiving a continuance, Baytown sought a third one. Baytown
alleged that it had learned the previous day that a different
matter was set for trial in a different city beginning January 22,
1990, which was the day before the hearing was scheduled to be
hel d. Baytown requested a conti nuance because its | ead counsel and
several wi tnesses would be at this trial and unable to attend the
hearing. The ALJ, however, denied the request and proceeded with
t he hearing. After hearing testinony from the OSHA conpliance
officer, the ALJ stated that he would continue the hearing if
Bayt own desired. Baytown rejected this offer.

After hearing all the evidence, the ALJ determ ned that
Baytown was in violation of section 1910.180(j)(21)(i). The ALJ
thus affirmed the <citation, and Baytown appealed to the
Cccupational Safety and Health Revi ew Comm ssion. The Comm ssion
affirnmed the decision of the ALJ, and Baytown has now petitioned
this court for review of this decision.

I

On appeal, Baytown first argues that the denial of a notion
for a continuance was a prejudicial error of procedure. Baytown
al so argues that the Secretary failed to establish a prima facie
case that it violated section 1910.180(j)(l)(i). Finally, Baytown
argues that it presented substantial evidence to support its
def ense of unavoi dabl e enpl oyee m sconduct.

On the other hand, the Secretary argues that Baytown's notion

for a continuance was properly denied. The Secretary al so argues



that the Commssion's finding that Baytown violated section
1910. 180 is supported by substantial evidence. Finally, the
Secretary argues that the Comm ssion properly rejected Baytown's
unpr event abl e enpl oyee m sconduct defense.
11
A
We quickly dismss with Baytown's first argunent. The grant or

deni al of a continuance is within the sound di scretion of the tri al

j udge. Harnon v. Grande Tire Co., Inc., 821 F.2d 252, 256 (5th
Cr. 1987). Bayt own had previously been granted two conti nuances.
Furthernore, the ALJ offered to continue the hearing after one
wWtness's testinony to all ow Baytown tine to present its w tnesses.
Even t hough t his was Baytown's purpose for initially requesting the
conti nuance, Baytown refused this offer. W find no abuse of
discretion in the decision of the ALJ to deny Baytown's third
notion for a continuance.
B

Bayt own next argues that the Secretary failed to establish a
prima facie case. Baytown argues that the ALJ relied alnost
entirely on hearsay testinony and that no wtness presented
credi bl e evidence as to whet her any serious violation occurred. W
uphold the ALJ's findings of fact if they are supported by
substanti al evidence on the record considered as a whole. Phoenix

Roofing, Inc. v. Dole, 874 F.2d 1027, 1029 (5th Cr. 1989). W do




not reweigh the evidence or independently evaluate evidentiary
conflicts. 1d.

After review ng the evidence, the ALJ concl uded that the crane
or its |load contacted the Iine once when Tatumwas el ectrocut ed and
again after the accident. The ALJ based his conclusion on the
follow ng factors: |oud pops heard by the enpl oyee w tnesses; the
testinony that the crane contacted the powerline after the
accident; the burn marks on the crane cable; and the expert
testinony that electricity of 7,620 volts arcs no nore than half an
i nch. Taken as a whole, the ALJ concluded that this evidence
established that Baytowmn failed to conply wth section
1910.180(j) (1) (i). W conclude that the findings of the ALJ are
supported by substantial evidence.

C

Bayt own al so argues that it presented anpl e evidence to prove
its defense of unpreventabl e enpl oyee m sconduct because the crane
operator/foreman was experienced, wel | trained in safety
procedures, and had attended a safety neeting just one nonth prior
to the accident. Baytown argues that it was justified in relying
on the safety education it provided to the crane operator and in
relying on the crane operator's safe work history, and that it

shoul d not be held responsible for the crane operator's actions.

The ALJ concluded first that Baytown did not actually make an

unpr event abl e enpl oyee m sconduct defense, but that even if it had



it failed because it did not show that it took all reasonable
precautions to prevent an accident such as the one that occurred.
Tatum who was instructed to watch the powerline and hel ped nove
the pipe into position, had been hired only one week before the
acci dent, had never been to a reqgqular safety neeting, and had not
received training concerning cranes, power | i nes, or t he
responsibilities of a spotter. The ALJ and the Comm ssion found
t hat al t hough Bayt own had a safety programand work rul es requiring
cranes to nmaintain a mnimum of ten feet clearance from energized
powerlines, the rul es were i nadequat el y communi cated. This finding
i s supported by substantial evidence. Accordingly, Baytown's third
argunent on appeal nust also fail.
|V
We conclude that the ALJ did not abuse its discretion in
denyi ng Baytown's notion for a continuance. W further concl ude
that the findings of the ALJ that Baytown violated section
1910.180(j) (1) (i) and that the accident was not unavoidable
enpl oyee m sconduct are supported by substantial evidence. The
deci sion of the Comm ssion is therefore

AFFI RMED



