UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4821
Summary Cal endar

HUEY NEWVAN, SR,
Pl ai ntiff-Appellant,
VERSUS
FI RST BAPTI ST CHURCH OF WEST MONROCE,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
( CA- 90- 2092)

(January 6, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Huey Newman appeals from the summary judgnent granted First
Baptist Church of Wst Monroe. Finding no genuine issue of
material fact, and that First Baptist is entitled to judgnent as a
matter of |law, we AFFIRM

| .
Newman, a black male, was termnated from his position as

grounds and bui | di ng mai nt enance supervi sor on Septenber 29, 1989;

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



he was 51 years old. Herschel Cassey, a black nale, replaced
Newman as buil di ng and grounds supervisor; he was 62 years ol d.

After Newmran charged his enployer, First Baptist, a private
non-profit religious organi zati on, with enpl oynent discrim nation,
t he Equal Opportunity Conm ssion ("EEOC') di sm ssed Newnan' s char ge
on the nerits. He then brought suit against First Baptist seeking
damages and injunctive relief for alleged violations of
constitutional and statutory prohibitions agai nst di scrimnation on
the basis of age and race.

Upon conpl etion of discovery, First Baptist noved for summary
judgnent, submtting in support the depositions of Cassey, David
S. Sanders, Newman's fornmer supervisor and Cassey's current
supervi sor, and Newran. In opposition, Newman submtted no
evidence, other than to refer to pages of his deposition. The
court granted sunmary judgnent, dismssing his constitutional
clainms and statutory clains under 42 U S.C. 88 1981 and 1983 for
failure to allege state action, his request for injunctive relief
for failure to show irreparable injury, and his race and age
discrimnation clains due to the fact that his replacenent was an
ol der man of the sane race.

1.

Newman only contests the district court's dismssal of his
statutory clainms of age and race discrimnation. W review a
summary judgnent de novo. Degan v. Ford Mdtor Co., 869 F.2d 889,
892 (5th Cir. 1989). Summary judgnent is appropriate if the novant
denonstrates that there i s an absence of genui ne i ssues of materi al

fact, and that the novant is entitled to judgnent as a matter of



law. Fed. R Cv. P. 56(c); Topalian v. Ehrman, 954 F.2d 1125,
1131 (5th Cir.), cert. denied, __ US. _, 113 S. C. 82 (1992).
"To avoid a summary judgnent, the nonnoving party nust adduce
adm ssi ble evidence which creates a fact issue concerning the
exi stence of every essential conponent of that party's case.
Unsubstanti ated assertions of an actual dispute will not suffice."”
Thomas v. Price, 975 F.2d 231, 235 (5th Gr. 1992).

To establish a prima facie case under both the Age
Di scrimnation in Enploynent Act, 29 U.S.C. §8 621, et seq. ("ADEA")
or Title VIl of the CGvil R ghts Act of 1964, 42 U.S.C. §8 2000e, et
seq. ("Title VII"), Newman nust show that he was replaced by a
person who i s not a nenber of a protected group. See Valdez v. San
Ant oni o Chanber of Commerce, 974 F.2d 592, 596 (5th G r. 1992);
DeLoach v. Del chanps, Inc., 897 F.2d 815, 818 (5th Cr. 1990).

Here, First Baptist submtted depositions indicating that a
protected nenber of an age and racial group, i.e., a 62-year-old
bl ack male, replaced Newran. |In opposition, Newran asserts that
Cassey replaced himin nane only; that his real duties were taken
over by Sanders and one of the white maids. But, in support, he
refers only to hearsay statenents contained in his deposition and
does not provide any basis for their admssibility.? See Fed. R
Evid. 803. Accordingly, because he fails to create a fact issue

t hrough the subm ssion of adm ssible evidence, we hold that the

2 He states that a nman naned Henry Johnson and a fornmer naid
nanmed Sandra Kyl es told himthat his duties had been assuned by M.
Sanders and a white maid.



district court properly granted First Baptist's notion for summary
j udgnent .
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



