UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4817

JOHN F. CHAMBERS,
Pl ai ntiff-Appellant,
VERSUS
WACKENHUT CORRECTI ONS CORP., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(CA-91-1418)

August 30, 1993
Bef ore REAVLEY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

John F. Chanbers, a pro se state prisoner, objects to the
district court's dism ssal, pursuant to 28 U.S.C. 8§ 1915(d), of his
civil rights action under 42 U . S.C. 8§ 1983, which alleged, inter
alia, that prison officials at the Allen Correctional Center (ACC
retaliated against himfor his activities as a "jail house | awer",
inviolation of the First Amendnent. Because the court prematurely

di sm ssed the conplaint, we REVERSE and REMAND

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Chanbers, a self-described "jail house | awyer", assisted inmate
Roger Walls in March 1991, by filing a |awsuit (signed by Walls),
whi ch included, as part of the requested relief, that "jail house
| awer, John F. Chanbers, ... be paid from Wackenhut Corrections
Cor poration $200.00 dollars for drawing up this action, using his
off duty tine a[t] a rate of $25.00 dollars an hour".? According
to Chanbers, Walls decided to i nclude the conpensati on request upon
| earning that Chanbers did not charge for |egal work; Chanbers
admts to typing the conplaint.

An incident report was subsequently filed, which stated that
t he conpensation request specifically violated disciplinary rul es
and procedures, providing that "No inmate (counsel substitute or
not) can sell or trade for value |egal services of any sort"
(Enphasis in original). Because Walls infornmed that Chanbers
suggested the lawsuit and typed it in its entirety, Chanbers was
charged with being a "threat to security", and placed in | ockdown.
After a hearing, the D sciplinary Board concl uded t hat Chanbers was
guilty as charged; his appeal fromthat ruling was denied.

Chanbers filed an in forma pauperis 8§ 1983 conplaint
(subsequently anended), alleging, inter alia, that the disciplinary
actionwas inretaliation for his activities as a jail house | awer,
and thus violated his First Anmendnent right to freedom of speech.

The magi strate judge recommended that the conplaint be dismssed

2 The action was based on the warden's alleged refusal to give
VWall s his incentive pay.



wWith prejudice as frivol ous, wthout addressing the First Anendnent
clains; the district court adopted the recommendati ons.
1.
A conpl aint may be di sm ssed as frivol ous under § 1915(d) only
where it | acks arguable basis in lawor fact. Denton v. Hernandez,
_U.S ., 112 S. C. 1728, 1733 (1992); that is, where the
clains are based on "indisputably neritless legal theory[s]", or
where the facts alleged "rise to the |l evel of the irrational or the
whol Iy incredible". 1d. “An in forma pauperis conplaint may not

be dism ssed, however, sinply because the court finds the

plaintiff's allegations unlikely." 1d. We review for abuse of
discretion. |In conducting that review here, we note that the First
Amendnent cl ai mwas not addressed in district court. |1d. at 1734.

To obtain relief under 8 1983, Chanbers nust prove, inter
alia, that the naned defendants deprived hi mof a constitutional or
statutory right. E.g., Hernandez v. Maxwel |, 905 F.2d 94, 95 (5th
Cr. 1990). Qur circuit has not precisely addressed whether an
inmate has a constitutional right to be free fromretaliation for
his lawering activities on behalf of fellow inmtes; however,
others have, with differing results. See Newsom v. Norris, 888
F.2d 371, 375-77 (6th Cr. 1989); Gassler v. Rayl, 862 F.2d 706
707-08 (8th GCr. 1988); Adans v. Janes, 784 F.2d 1077, 1080-83
(11th Gr. 1986); Buise v. Hudkins, 584 F.2d 223, 230 (7th Grr.
1978), cert. denied, 440 U. S. 916 (1979). Accordi ngly, Chanbers's

conpl ai nt does not |ack an arguable basis in | aw



Mor eover, Chanbers's supporting factual allegations are not
basel ess. Broadly construing the conplaint, Chanbers all eges that
prison officials msapplied the disciplinary rules in order to
puni sh himfor his legitimate | awering activities, contraveni ng an
earlier consent decree (to which Chanbers was a party). I n
support, he alleges, inter alia, that in 1983, a secretary with
the Departnment of Public Safety and Corrections stated that a
grievance conplaint letter by Chanbers, which contained a request
for conpensation, was not a "threat to security", and thus
overturned an incident report to the contrary; that he has
subsequently filed many admnistrative grievances containing
requests for filing fees without reprisal; that Captain Anderson
was ordered to "lock up the plaintiff, period" w thout an adequate
i nvestigation; that the penalties inposed, including!|ockdown, were
not in accordance with the penalty structure set forth in the
disciplinary rules; and that nenbers of the ACC Di sciplinary Board
had lawsuits against them by Chanbers in his capacity as a
j ai l house lawer. 1In viewof the foregoing, Chanbers's all egations
of retaliation do not rise to the level of the "irrational or the
wholly incredible"; thus, his claim neets the bare m ninmm
requi renents of 8§ 1915(d).

Because Chanbers's conplaint states an arguable basis in | aw
and in fact, the district court inproperly dismssed it as
frivolous. 1In so holding, we enphasize that we express no opinion

as to the nerits of Chanbers's asserted right to be free from



retaliation for |lawering activities, except to state that the
| egal issue is not neritless.
L1,
For the foregoi ng reasons, the judgnent of the district court
is REVERSED and this matter is REMANDED for further proceedings
consistent with this opinion.

REVERSED AND REMANDED.



