UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-4809

| NEZ PHELAN,
Pl ai ntiff-Appellant,
VERSUS
FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
as receiver for First State Bank of MKi nney and
FI RST BANK OF McKI NNEY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:90 CV 176)

July 16, 1993
Before SM TH, DUHE, and WENER, Circuit Judges.
PER CURI AM !

Plaintiff Appellant I nez Phelan, individually and "as Trustee
for the Collin County Sheriff and Treasury Departnent,"” filed this
action for wongful garni shnent and conversion against First State
Bank of MKinney ("the Bank") for paying four certificates of
deposit to the sheriff. The Bank had just failed, and Defendant
Appellee the FDIC as receiver intervened and renoved to federa

court. On cross-notions for sunmmary judgnent, the court ruled for

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Def endant based on the preclusive effect of a garni shnment agreed
judgrment.? W affirmand grant the notion to dismss by First Bank
of Farnmersville.
| .
The first question is whether the district court erred in
giving preclusive effect to the agreed judgnent in the garni shnent
action. The agreed judgnent has the sane effect in the federa

district court as it has in Texas courts. 28 US.CA 8§ 1738

(1966); Steph v. Scott, 840 F.2d 267, 279 (5th Gr. 1988). Under
Texas | aw a settl enent agreenent and rel ease, validon its face, is
a conplete bar to any |l ater action based on the matters included in
the settlenent agreenent and covered by the rel ease. Tobbon v.

State Farm Mut. Auto. Ins. Co., 616 S.W2d 243, 245 (Tex. QG v.

App. --San Antonio 1981, wit ref'd n.r.e.) (citing Hart v. Traders

& Gen. Ins. Co., 189 S.W2d 493, 494 (1945)). Rules relating to

contract interpretation apply to an agreed judgnent, and the
judgnent is accorded the sane degree of binding force as a final

judgnent rendered after atrial. MCay v. MCray, 584 S.W2d 279,

281 (Tex. 1979).

Phel an had purchased from the Bank four certificates of
deposit in her nanme as trustee for the sheriff and had delivered
themto the County Treasury Departnent as security for bail bond
forfeiture judgnents in connection with her bail bond business.

The State of Texas filed in County Court an application for a post-

2 On notion for new trial, the district court allowed Phelan to
pursue a conversion claimin her capacity as trustee. Sunmmary
judgnent was |ater reentered for defendant.

2



judgnment wit of garnishnment directed to the Bank as garnishee,
all eging debt on bond forfeiture judgnents. Funds from the four
certificates of deposit were anong the garnished assets. In the
gar ni shnent proceedi ng Phel an agreed to entry of a judgnment which
stated as foll ows:

The Court finds that it has jurisdiction over this
cause of action.

The barties have consented to the terns of this decree

and the Court finds that the parties have entered into an

Agreenment Incident to Garnishnent. The Court approves

t he Agreenent.

" The State of Texas is entitled to recover

[ description of the four certificates of deposit].

The Court finds that the Certificates of Deposit were

pl edged as security for the paynent of any judgnent

obtained as a result of bond forfeitures and that the

judgnents which are the basis of this garnishnent are a

result of bond forfeitures.

. . . [Tlhe First State Bank of Mc Kinney is relieved

of any and all liability for any actions taken pursuant

to the Wit of Garnishnent.

Phel an now chal | enges the jurisdiction of the County Court on
two bases: that the matter exceeded the jurisdictional |limts of
the County Court and that the court |acked subject matter
jurisdiction because a district court, not a County Court, has
exclusive jurisdiction over all proceedi ngs concerning trusts. W
reject these jurisdictional challenges. No defect in the
jurisdiction is evident on the face of the judgnent. First, the
anount of the garnished assets disposed of by the judgnent is
wthin the jurisdictional limts. As for the argunent that a
district court would have exclusive jurisdiction over a "trust,"

Phel an has admtted in the consent judgnent that she deposited the



certificates of deposit as a security device, nanely, a pledge
securing her obligations on any unpaid bond forfeiture judgnents.

We agree with Appellees that the nere designation of Phelan "as
trustee" without nore does not elevate this security device to the
status of a trust.

Phel an "as trustee" al so argues that she is not bound by the
agreed judgnent because she did not sign the judgnent in her
capacity as trustee. W reject the notion that a trust existed.
Her purchasing the certificates "as trustee for the sheriff" and
delivering themto the country treasurer constituted an assi gnnent
or pledge of the instrunents as security; this arrangenent did not
create a trust.

This agreed judgnent is thus valid on its face, in that it
recogni zes that the court has jurisdiction, disposes of funds in an
anount not exceeding the court's jurisdictional Iimt, and di sposes
of pledged assets, not trust assets. Phel an has articulated no
defect that could nmake the garnishnent judgnent subject to
collateral attack

The County Court's judgnent therefore is a conplete bar to any

action based on the matters included in the agreenent and the

rel ease. See Tobbon, 616 S.W2d at 245. The agreed judgnent

relieved the Bank "of any and all liability for any actions taken
pursuant to the Wit of Garnishnent." Phelan agreed that the State
of Texas was entitled to recover the certificate of deposit funds.
Phel an's criticismof the propriety of the garni shnent is wai ved by

the agreed judgnent. The disposition of the property contained in



the agreed judgnent is binding. See MCray, 584 S.wW2d at 281.

Thus we will not entertain argunents that Phelan's husband rat her
than Phel an personally signed the bond instrunents, or that the
bond forfeiture judgnents were entered against him rather than
her.

Nor do we address the question whether the Bank is liable for
conversion or msapplication for having unjustifiably refused to
pay her the certificates of deposit. [If such w thholding of the
deposited funds was wongful, Phelan released the Bank for these
actions in the agreed judgnent. The district court's dism ssal of
Phel an's clains against the Bank for such alleged wongs was
proper .

1.
The unopposed notion by First Bank, Farnersville, for

dismssal fromthis appeal is granted.

AFFI RVED; notion to dism ss GRANTED



