UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T
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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JI MW CATQ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 92- CR2-14)

(Novenber 18, 1993)

Bef ore GOLDBERG, JONES, and DUHE, Gircuit Judges.®
EDI TH H JONES, Circuit Judge:!?

Appel I ant, convicted of conspiracy to distribute cocai ne,
argues on appeal that the trial court msapplied Fed. R Evid
404(b) by admtting testinony concerning the factual circunstances
of his prior conviction for selling crack cocaine. W hold that

the trial court did not abuse its discretion and affirm

"Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.

Judge Jones did not sit for oral argunent due to illness,
but will participate in the opinion wwth the aid of the tape
recor di ngs.



BACKGROUND

Jinmmy Cato and thirteen co-defendants were charged in
1991 with conspiracy to distribute and to possess with intent to
di stribute cocaine. Cato and one other defendant pleaded not
guilty. Six nonths before trial, Cato filed a notion for
di scl osure of any Fed. R Evid. 404(b) evidence that the governnent
pl anned to introduce. Cato anticipated that the governnent would
offer proof of his prior crinmes because evidence of extrinsic
offenses are often admtted as relevant and probative of a
defendant's intent in conspiracy cases. The governnent responded:

[ Cat o] knows that he has a prior narcotics

conviction which would be certainly rel evant

tothe jury's determ nation of the Defendant's

intent to involve hinself in a narcotics

conspiracy. . . . As far as any other Rule

404(b) evidence, the [governnment] will offer

the same to the Court at the appropriate tine

for the Court's decision as to the

adm ssibility of the evidence. Disclosure at

this early stage of the litigation would be

premature and i s unwarrant ed.
Around this time, the governnment also provided Cato with his
crimnal history and a certified copy of his Texas Departnent of
Corrections "pen packet." The pen packet contained Cato's 1986
conviction for distribution of cocaine and described the factual
circunstances of his 1985 arrest for selling crack cocaine to an
under cover police officer.

Si x weeks before trial, the governnent filed a brief in
support of admtting evidence concerning Cato's prior arrest and
conviction: "The [governnent] anticipates that it wll introduce

evidence that the Defendant . . . was arrested in Houston,



Texas on Novenber 18, 1985 and charged wth delivery of cocaine.
Additionally, the United States would introduce evidence that the
def endant, Cato, was convicted of the delivery on July 11, 1986."
Cato did not file a response to the governnent's brief nor did he
fileanmtioninlimne concerning the manner in which the evidence
m ght be presented to the jury.

On the third day of the seven-day trial, the attorney for
the governnent notified Cato's attorney that the governnent
intended to i ntroduce testinony of the police officer who arrested
Cato in 1985, WIlis Reeves. At an evidentiary hearing before the
district court the next day, out of the hearing of the jury, Cato's
attorney objected to the proffered testinony which concerned the
circunstances and details of Cato's 1985 arrest (the "extra
evi dence"). Cato argued that the governnent already had a 1986
conviction for cocaine delivery that it could introduce, and that
the prejudicial effect of Reeve's testinony would outweigh any
probative value on the issue of intent. Cato's attorney also
objected to the sufficiency of the notice he had received regardi ng
i ntroduction of the extra evidence.

The district judge overrul ed both objections and al | owed
Reeves to testify. The judge instructed the jury, however, that
Reeve's testinmony "is not evidence that the defendant Cato is
guilty of the crinme for which he is on trial in this court;
however, if you believe the testinony of Oficer Reeves, such
evidence is admtted for your consideration solely on the issue of

intent or plan, if you believe that it has any bearing on that



i ssue. " Reeves then testified as to the sequence of events
concerning Cato's 1985 arrest in consi derabl e detail (approximtely
five mnutes) and identified a certified copy of the resulting
j udgnent against Cato. Following trial, thejury returned a guilty
verdi ct and Cato was sentenced to 420 nonths of inprisonnent as a
career of fender.
DI SCUSSI ON
Adm ssibility
We review a district court's decision to admt evidence

under Rule 404(b)? for abuse of discretion. United States V.

Carrillo, 981 F.2d 772, 774 (5th Cr. 1993). The adm ssibility of
extrinsic acts under Rule 404(b) is governed by the two-part test

set out in United States v. Beechum 582 F.2d 898 (5th Cr. 1978)

(en banc), cert. denied 440 U S 920, 99 S C. 1244 (1979

First, the proponent of the evidence nust denonstrate that the
evidence is relevant to an issue other than the defendant's
character. Second, the evidence nust possess probative val ue that
is not substantially outweighed by its undue prejudice. Beechum

582 F.2d at 911.

2 "Evi dence of other crines, wongs, or acts is not
adm ssible to prove the character of a person in order to show
action in conformty therewith. It may, however, be adm ssible

for other purposes, such as proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
acci dent, provided that upon request by the accused, the
prosecution in a crimnal case should provide reasonabl e notice
in advance of trial or during trial if the court excuses pretrial
noti ce on good cause shown, of the general nature of any such
evidence it intends to introduce at trial." Fed. R Evid.
404(Db) .



Cato does not challenge the adm ssion into evidence of
his prior conviction for selling crack cocai ne. Rather, he argues
that the probative value of Oficer Reeve's testinbny concerning
the circunstances of Cato's 1985 arrest was greatly outwei ghed by
t he danger of undue prejudice. He urges this Court to restrict
Rul e 404(b) evidence to the m ni mumanount of evi dence necessary to
advise the jury of the relevant intent at the tinme of the prior
of f ense. Al though Cato clains otherwi se, his approach would
usually limt the governnment's proof of 404(b) offenses to
certified copies of judgnent when avail abl e.

We decline to adopt Cato's narrow interpretation of Rule
404(b) for several reasons. First, Cato cites no authority that
bars the governnment from i ntroduci ng background evi dence that |ed
to an accused's prior conviction. To the contrary, Rule 404(Db)
indicates that the district judge nust balance the prejudicia
ef fect of such evidence against its probative value in view of the
availability of other neans of proof and other factors appropriate
under Rules 403 and 404. See Advisory Conmmittee Note, Fed. R
Evid. 404(b). | ndeed, this Court has stated that the danger of
undue prejudice is actually substantially |essened when the
proffered evidence of a prior crime or act resulted in a

conviction. United States v. Logan, 949 F.2d 1370, 1380 n. 17 (5th

Cr. 1991), cert. denied, 112 S. C. 1597 (1992); 112 S. C. 1982

(1992). Like Cato, the defendant in Logan had pl eaded not guilty
to conspiracy to distribute cocaine. The Logan Court upheld the

adm ssi on of evidence concerning 70 marijuana plants di scovered in



the defendant's back yard for which he had been convicted. The
Logan Court found that evidence suggesting the cultivation of
marijuana was probative for purposes of intent, know edge, and
absence of m stake or accident in the conspiracy charges. 949 F. 2d
at 1380. W find no neani ngful distinction between Logan and the
i nstant case.

Second, the trial judge has sonmewhat greater discretion
to admt intent evidence under Rule 404(b) in conspiracy cases. In
resolving the parties' contentions at the evidentiary hearing, the

district judge relied partly on our statenents in United States v.

Roberts, 619 F.2d 379 (5th Cr.), reh'qg denied, 625 F.2d 1016 (5th

Cr. 1980): "In every conspiracy case . . . a not guilty plea
renders the defendant's intent a nmaterial issue and inposes a
difficult burden on the governnent. Evi dence of such extrinsic
of fenses as nmay be probative of a defendant's state of mnd is
adm ssi bl e unl ess he affirmatively takes the i ssue of intent out of
the case.” 619 F.2d at 383 (citation omtted). In this case

Cato's prior conviction was for "unlawfully, intentionally, and
knowi ngly delivering by actual transfer a controlled substance,
nanmely cocaine." This conviction could have arisen froma variety
of factual scenarios, ranging from an isolated and relatively
i nnocuous indiscretion to extensive drug dealing. It was
reasonable for the trial judge to conclude that Reeve's testinony
was nore probative than prejudicial because it offered the jury
tangi ble evidence of intent indiscernible from a photocopy of

Cato's court judgnent. See United States v. Cooper, 942 F. 2d 1200,




1205 (7th G r. 1991) (uphol ding adm ssion into evidence of factual
circunstances surrounding a prior drug transaction and arrest to
show the defendant's intent, opportunity, and know edge to take
part in a conspiracy, his opportunity to acquire and distribute the
cocaine, and his know edge of the distribution network), cert.
denied, 112 S. Ct. 1303 (1992).

Finally, excluding the circunstances of an arrest sinply
because a conviction resulted could lead to anomal ous results.
Under Cato's proposal, if the other crine or act did not result in
a conviction, the governnent could introduce prejudicial facts
concerning the prior bad act nore easily than if the defendant had
been convi cted. VWatever the reason for the absence of a
conviction, Cato's restrictive interpretation wuld tend to
di sadvant age defendants facing their first conviction and benefit
repeat offenders.

W do not hold that the governnent nmay routinely
i ntroduce factual circunstances and details surrounding a prior
convi ction under 404(Db). In this conspiracy case, however, the
district judge applied the Beechum analysis, ruled that the
relevancy of the extra evidence outweighed the danger of undue
prejudi ce, and carefully instructed the jury that it coul d consi der
t he evidence solely on the issue of Cato's intent or plan. W find
no error in his approach or determ nation

Noti ce

Rul e 404(b) requires the governnent to provide

"reasonabl e notice . . . of the general nature of any such evi dence



it intends to introduce at trial." The trial court has discretion
to determ ne whether a particular notice is reasonable in |Iight of
the circunstances of each case. Advisory Conmttee Note, Fed. R
Evid. 404(b). The trial judge, although he gave no explicit basis
for his ruling, ruled that the governnent's notice to Cato was
adequat e.

Cato contends that the governnent's response to its
nmotion for disclosure of Rule 404(b) evidence and its trial brief
in support of the admssion of an extrinsic offense did not
reasonably notify him that the governnment would introduce the
prejudicial details of his prior arrest. The governnent intimated
six nmonths prior to trial, however, that it would introduce
evidence to supplenent Cato's 1986 conviction under 404(b).
Moreover, the governnent's trial brief stated that it anticipated
that it would introduce "evidence that the defendant . . . was
arrested in Houston, Texas on Novenber 18, 1985 and charged with

delivery of cocaine. Additionally, the United States would

i ntroduce evidence that the defendant, Cato, was convicted of the
delivery on July 11, 1986." (Enphasis added). Cdearly, Cato had
notice that nore than the certified copy of judgnment would be
of fered against him G ven the governnent's statenents, the trial
judge was within his discretion to rule that Cato had received
adequat e and reasonabl e noti ce.

In light of the foregoing, the judgnent of the district
court is AFFI RVED



