IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4764
Summary Cal endar

SERG O LUNA RODRI GUEZ,
Pl ai ntiff-Appellant,
VERSUS
CHARLES MARTIN, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
9 92 €V 11

April 21, 1993
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Sergi o Rodriguez appeals the district court's dismssal, as

frivol ous, of his state prisoner's civil rights conpl ai nt, pursuant

to 28 U S.C. § 1915(d). W vacate and renand.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Rodriguez filed a civil rights conplaint, pursuant to 42
U S C § 1983, against twel ve enpl oyees of the Texas Departnent of
Crimnal Justice, Eastham Unit. A Spears hearing was held, see
Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985), at which

Rodriguez testified that he barricaded hinself in his cell after
bei ng t hreat ened by several prison guards. Rodriguez alleged that,
after the defendants used a bloworch to open the cell, he lay
face-down on the floor and offered no resistance. Fi ve guards,
including two of the guards who had previously threatened him
entered his cell and maliciously beat him Rodriguez alleged that
Si X supervisory personnel were present and failed to stop the
beating or respond to his pleas for help. Rodri guez nane, as
def endants, the supervisory personnel, a sergeant, and the five
guar ds.

The incident was the subject of an investigation that was
ongoing at the tinme of the Spears hearing. A report prepared in
connection with that investigation was read into the record. A
prison physician also testified that Rodriguez was treated at the
prison clinic for cuts and bruises. Rodriguez consented to have
the matter tried to the magistrate judge, who dism ssed the

conplaint as frivol ous pursuant to section 1915(d).

Under section 1915(d), an in forma pauperis (IFP) conplaint

may be dismssed if the action is frivolous or nalicious. A

conplaint is "frivolous" if it " lacks an arguable basis either in



law or in fact."'" Denton v. Hernandez, 112 S. C. 1728, 1733

(1992) (quoting Neitzke v. Wllianms, 490 U S. 319, 325 (1989)).

When making this determnation, "a court is not bound, as it
usually 1is when nmaking a determnation based solely on the

pl eadi ngs, to accept wi thout question the truth of the plaintiff's

all egations.” | d. Neverthel ess, "the § 1915(d) frivol ousness
determnation . . . cannot serve as a factfinding process for the
resolution of disputed facts.”" [d. Under Denton, "a finding of

factual frivol ousness is appropriate when the facts alleged rise to
the level of the irrational or the wholly incredible.” 1d. An IFP
conpl aint may not be di sm ssed "sinply because the court finds the
plaintiff's allegations unlikely." Id.

Section 1915(d) dism ssals are reviewed for abuse of discre-
tion. 1d. at 1734.

In determ ning whether a district court has abused its
discretion, the appellate court may consider whether
(1) the plaintiff is proceeding pro se, (2) the court
i nappropriately resol ved genui ne i ssues of di sputed fact,
(3) the court applied erroneous |egal conclusions,
(4) the court has provided a statenent of reasons which
facilitates "intelligent appellate review," and (5) any
factual frivol ousness could have been renedi ed t hrough a
nmore specific pleading.

Moore v. Mabus, 976 F.2d 268, 270 (5th Cr. 1992) (footnote
omtted).

In Hudson v. MM Ilian, 112 S. C. 995, 999 (1992), the Court

observed that "whenever prison officials stand accused of using
excessive physical force in violation of the Cruel and Unusual
Puni shnents Cl ause, the core judicial inquiry is . . . whether

force was applied in a good-faith effort to maintain or restore



discipline, or maliciously and sadistically to cause harm"
Factors relevant to this inquiry include (1) the extent of the
injury suffered, (2) the need for the application of force, (3) the
rel ati onshi p between the need and t he anount of force used, (4) the
threat reasonably perceived by the responsible officials, and (5)
any efforts nade to tenper the severity of a forceful response.

Hudson v. MMl lian, 962 F.2d 522, 523 (5th Gr. 1992) (on renand).

In her nmenorandum opinion and order of dismssal, the
magi strate judge reasoned as foll ows:

The Plaintiff states he was struck and beaten duri ng
the incident, although the injuries were not serious. |
am of the opinion the Plaintiff's injuries were not
har nful enough under the circunstances to be consi dered
cruel and unusual. | amalso of the opinion the actions
taken by prison officials were justified in order to
restore discipline. Their actions do not constitute a
violation of the objective conponent of the Eighth
Amendnent. | amlikew se of the opinion that the facts
as alleged showthat the officials acted wwth the intent
torestore control and di scipline. The Defendants use of
force was not the product of a cul pable state of m nd.
Consequently, | conclude that the facts as alleged to
[sic] not provide a basis for a cognizable civil rights
cl ai m of excessive use of force.

The magistrate judge abused her discretion by inproperly
resol ving disputed issues of material fact, i.e., whether prison
officials acted with the intent to restore control and discipline.
See Moore, 976 F.2d at 270. Rodriguez's allegation that the prison
officials acted with malice was not irrational or wholly incredi-

bl e. See Denton, 112 S. C. at 1733.

The magi strate judge al so applied questionable | egal conclu-
si ons. Moore, 976 F.2d at 270. Rodriguez alleged that, at the

time of the beating, there was no | onger any need to use force to



restore control and discipline, he posed no threat to prison
officials, and there was no energency requiring qui ck and deci sive

action. See Hudson, 112 S. Ct. at 998-1000; Hudson, 962 F.2d at

523.

Accordi ngly, we VACATE and REMAND i n order that the disputed
i ssues may be resolved. W express absolutely no view as to what
determnation ultimately should be made and do not nean to inply
that we believe that Rodriguez's clains should be found neritori-

ous.



