IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4759
Summary Cal endar

RI CHARD G KELLEY,
Peti ti oner- Appel | ant,
ver sus
DEPARTMENT OF THE ARMY

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(91 MC 20)

(April 16, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

On June 26, 1991, Richard G Kelley proceeded pro se to seek
judicial review of the Mrit Systens Protection Board s final
decision affirmng his renoval as a toxic waste handler at the Red
Ri ver Arny Depot in Texarkana, Texas. On January 13, 1992, the
US Arny filed a notion to dismss for failure to effect service
of process within 120 days of the filing of his conpl ai nt pursuant
to Fed. R CGv. P. 4(j). That notion was granted on January 14,
1992.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



On January 24, 1992, Kelley filed a notion to correct clerical
errors in the dismssal order. The notion to correct clerica
errors was tinmely served to qualify as a Fed. R Cv. P. 59(e)
motion. In that notion, in which Kelley intended to correct the

record "should | have to proceed to appeal ," Kelley nentioned that
he had no opportunity to explain "good cause" for failing to effect
service tinely. Because Kelley stated that he wanted t he judgnent
corrected to show that he had no such opportunity, the notion,
liberally construed, appears to be one under Rule 59(e). See

Harcon Barge Co. v. D & G Boat Rentals, 784 F.2d 665, 668-69 (5th

Cr.) (en banc), cert. denied, 479 U S. 930 (1986).

Then on February 5, 1992, Kelley filed a Fed. R Cv. P. Rule
60(b) (6) notion, requesting that the district court vacate its
order of dism ssal because the order was entered before he had tine
to respond in accordance with a |ocal court rule.

On February 11, 1992, the district court denied Kelley's Rule
60(b) notion. On February 24, 1992, Kelley filed a "notion for
ruling," urging the court to rule on his previous clerical-error
nmotion, and stating that it was his belief that the tinme for filing
his appeal would be tolled until the clerical-error notion was
ruled wupon. On March 13, 1992, Kelley filed a "notion for
extension of tinme to file appeal,” requesting a thirty-day
ext ensi on.

On March 17, 1992, the district court overruled Kelley's

motion to correct clerical errors and denied his notion to extend



the time for appeal. On the sane day, Kelley filed another Rule
60(b) (6) notion, a notion for recusal, and a "notion in opposition
to respondent's notion to dismss."” |In support of his notion for
recusal, Kelley contended that recusal was proper because, inter
alia, the district judge failed to inform him that service of
process was required, and that his lawclerk told himthat service
of summobns was not necessary.

On April 1, 1992, Kelley filed a "notion to strike" the
defendant's notion to dism ss, alleging that the defendant's notion
was not signed by the U S. Attorney, in violation of Fed. R G v.
P. 11. The pleading was signed by an Assistant U S. Attorney, and
counsel for the U S. Arny.

On May 27, 1992, the district court denied Kelley's notion for
recusal, his second Rul e 60(b) notion, and his notion in opposition
to defendant's notion to dismss. Kelley's notion to strike the
defendant's notion to dismss was al so denied. Kelley filed a
notice of appeal fromthe denial of these three notions.

In this pro se appeal, Kelley argues that the district judge
commtted reversible error when he denied his notion for recusal,
nmotion in opposition to the appellee's notion to dismss, and his
Rul e 60(b) notion. For reasons set forth bel ow, Kelley's argunent
| acks nerit.

Dism ssal may be proper where a second Rule 60(b) notion
rai ses the sane grounds as those raised in a previous notion and

where it is filed several nonths after the denial of the first



nmotion. See Eleby v. Anerican Medical Systens, Inc., 795 F. 2d 411,

412-13 (5th CGr. 1987); Burnside v. Eastern Airlines, Inc., 519

F.2d 1127, 1128 (5th Cr. 1975). It is not clear whether this case
presents a probl emof successive Rule 60(b) notions. The nunber of
motions filed and the order in which they were considered by the
district court presents sone confusion.

When Kelley filed his first Rule 60(b) notion, the district
court had not yet ruled on his Rule 59(e) notion to correct
clerical errors. Kelley urged the district court in his first Rule
60(b) notion to set aside the judgnent of dism ssal because he did
not have the opportunity to respond to the appellee's notion to
dismss, an issue raised in his Rule 59(e) notion. Kelley failed
to appeal the denial of his first Rule 60(b) notion and the
subsequent denial of his Rule 59(e) notion. Kelley only appeal s the
district court's order on May 27, 1992, denying his second Rule
60(b) notion, his notion for recusal, and notion in opposition to
appellee's notion to dismss. Thus, the question before us is
whet her the district court abused its discretion in denying these
noti ons.

Fed. R Cv. P. 60(b) permts relief froma final judgnment for
"(1) mstake, inadvertence, surprise, or excusable neglect; (2)
new y discovered evidence which by due diligence could not have
been discovered in time to nove for a new trial wunder Rule
59(b); ... or ... (6) any other reason justifying relief fromthe

operation of the judgnent." See Fed. R Cv. P. 60(b).



"[Alppellate review of the denial of such a notion "“nust be

narrower in scope than review of the wunderlying order of

di sm ssal Phillips v. Insurance Co. of N. Anerica, 633 F. 2d

1165, 1167 (5th Gr. 1981) (citation omtted). "[T]he denial of a
Rul e 60(b) notion does not bring up the underlying judgnment for
review " Mtter of Ta Chi Navigation (Panama) Corp. S. A, 728 F.2d

699, 703 (5th Cr. 1984). This court also ""nmay not treat the
appeal fromthe ruling on the rule 60(b) notion as an appeal from

Aucoin v. K-Mart Apparel Fashion

the [underlying order] itself.""'
Corp., 943 F.2d 6, 8 (5th Cr. 1991) (citation omtted). A Rule
60(b) notion thus does not "vitiate the requirenent of a tinely

n>

appeal ." Id. Nor can Rule 60(b) be enployed as an avenue for

chal  enging m stakes of |aw that should ordinarily be raised by

tinmely appeal .'" 1d. (citation omtted).
On review, this court is limted to a determ nation whet her
the district court's denial of relief under Rule 60(b) was an abuse

of discretion. Aucoin, 943 F.2d at 8; see Industrias Cardoen

Ltda. v. U S., 983 F.2d 49, 52 (5th Gr. 1993). "It is not enough

that the granting of relief mght have been perm ssible, or even
warranted -- denial nust have been so unwarranted as to constitute

an abuse of discretion.™ Mtter of Jones, 970 F.2d 36, 37 (5th

Cr. 1992) (citation omtted). Al though this court has
characterized Rule 60(b)(6) as " a grand reservoir of equitable
power to do justice in a particular case when relief is not

warranted by the preceding clauses,'”™ Harrell v. DCS Equi pnent




Leasi ng Corporation, 951 F.2d 1453, 1458 (5th Cr. 1992) (citation

omtted), "[r]elief under this section ... should be granted "only

if extraordinary circunstances are present.'" Picco v. d obal

Marine Drilling Co., 900 F.2d 846, 851 (5th Gr. 1990) (citation

omtted). No such circunstances are presented in this case.
Al t hough reviewis thus narrowy confined to the order denying
Kelley's second Rule 60(b) notion, review of that notion is

facilitated by considering Kelley's argunents raised in his

previous notions. See Wllianms, 828 F.2d at 328-29. 1In Kelley's
first Rule 60(b)(6) notion, Kelley contended that the district
court prematurely ordered dism ssal of his claimin contravention
of local rules. He contended further that he was thus "deprived of
t he opportunity to show good cause' for failure to effect proper
service under Rule 4(j)." W should note that the Rule requires
t hat service of the summons and conpl ai nt be nade on t he def endant
"wthin 120 days after the filing of the conplaint ..." See Fed.
R Cv. P. 4(j). \Were the plaintiff fails to neet the 120-day
[imt, "the action shall be dism ssed as to that defendant w thout

prejudice," either sua sponte or by notion, unless the plaintiff

denonstrates "good cause." 1d.; see MDonald v. U S., 898 F.2d
466, 467-69 (5th Gr. 1990). Ignorance of procedural rules or the
law is usually not a basis for "good cause." [|d. at 467.

In his "notion for ruling" filed nearly three weeks after his
first 60(b)(6) notion, Kelley contended, albeit incorrectly, that

his notion to correct clerical errors wuld toll the tinme for



appeal. See, e.q., Harcon Barge, 784 F.2d at 668-69 (notions to

correct clerical errors do not toll time for appeal). At that
tinme, Kelley still failed to indicate why he did not effect proper
servi ce.

Over a nonth later, Kelley stated for the first tine in his
second Rul e 60(b)(6) notion that he failed to effect proper service
because he was m sled by the district judge's clerk—a contention
directed, not to relief under Rule 60, but to the nerits of the
court's ruling, which dism ssed Kelley's conplaint for failure to
ef fect service. Furthernore, Kelley's notion for recusal —based on
the district judge's all eged bias arising out of his processing and
handling the case—+s linked to the nerits of the grounds for
di sm ssal of Kelley's conplaint.

| ndeed, the issues raised by Kelley in his second Rule 60(b)
motion, his notion for recusal, and notion in opposition to
appellee's notion to dismss were based on facts available to him
at the time the district court first dism ssed his clai munder Rule
4(j) . Kelly should have raised the issues at that tine, but
instead chose to pursue clerical and other errors. However,
because Kelley chose to use Rule 60(b) to raise issues before the
district court that should have been pursued by tinely appeal of
the nerits ruling, he has failed to show on appeal that the
district court abused its broad discretion by denying relief under
Rul e 60(b)(6).

AFFI RMED



