IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4736
unmary enaar
(S Cal endar)

TEAM BANK, N. A, F/ KA
Deposit CGuaranty Bank, Etc.,
Pl aintiff-Appellee
vVer sus
JAMES R GRANT, II1., ET AL., Def endant s,

DOLORES BANNER
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Easter District of Texas
(S-89-211-CA

(January 8, 1993)

BEFORE KI NG DAVIS, and WENER, Ci rcuit Judges
PER CURI AM *

In this action on a prom ssory note and guaranty agreenent,
Def endant - Appel | ant Dol ores Banner appeals the district court's
grant of summary judgnent in favor of the Plaintiffs-Appell ees Team
Bank and the FDIC. Banner insists that the district court erred
(1) by granting TeamBank's notion for a protective order, and (2)

by holding that her clains of fraud, econom c duress, and nutual

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



m st ake were barred by the D Gench, Duhne doctrine. As we find

that the district court conmmtted no reversible error in either
instance, we affirm
I
FACTS AND PROCEEDI NGS

In 1984, Texas Anerican Bank (TAB) approached Banner and
requested that she sign a prom ssory note in the principal sum of
$250, 000 on behalf of Babcock Auto Stores, Inc. (Babcock), an
est abl i shnment owned by Banner's husband prior to his death in 1982.
Bot h Banner and TAB m st akenly believed that she had received her
husband' s interest in Babcock. Inreality, however, M. Banner had
given his interest to his daughters prior to his death. Ms.
Banner clains to have been unaware of this fact until the spring of
1987, five years after her husband's death. Additionally, Banner
insists that she signed the note without fully understanding its
significance. She enphasizes that she never graduated from high
school, although she | ater obtained her GED, and clains that the
presi dent of TAB told her that it was necessary for her to sign the
agreenents to preserve her interest in the conpany.

In April 1987, Babcock filed for bankruptcy and TAB
accelerated the maturity of the prom ssory note. Banner refused to
remt paynment on the note and TAB filed suit. In her answer and
counterclaim Banner alleged TAB' s m srepresentati on, common | aw
fraud, wongful acceleration, breach of contract, breach of inplied
covenant to act in good faith and in fair dealing, and breach of

fiduciary duty. Shortly thereafter, Banner filed her first request



for production of docunents, directed at TAB. TAB did not respond
to Banner's discovery request until February 10, 1989, al nost two
years later, at which tine TAB requested that other parties be
notified before it released the docunents. Banner notified the
desi gnated parties, and TAB produced a nunber of the requested
docunents.

In July 1989, the Conptroller of the Currency declared TAB
i nsol vent and appointed the FDIC as receiver. At the sane tine,
Team Bank purchased the assets of TAB, including the Banner note.
As successor to TAB, Team Bank entered the litigation in February,
1990, and the FDIC intervened pursuant to Fed. R Cv. P. 25(c).
After Team Bank's entry into the case, Banner again requested
production of those docunents that had not been produced by TAB.
Team Bank responded by produci ng sone addi ti onal docunents plus a
list of docunents withheld under a claimof privilege. It notified
Banner that a notion for a protective order would be filed
requesting an in canera inspection of the docunents sought to be
pr ot ect ed.

Banner objected to this notion, filing her own noti ons seeki ng
sanctions and production of the docunents. Banner clainmed that TAB

had failed to object to her discovery requests within thirty days?

1At the tine of Banner's first discovery request, the
parties were still in state court. Texas Rule of G vil Procedure
167 states: "The party upon whomthe request is served shal
serve a witten response and objections, if any, wthin 30 days
after service of the request." After the FDI C intervened, the
case was renoved to federal court. Federal Rule of G vil
Procedure 34 contains simlar |anguage: "The party upon whomthe
request is served shall serve a witten response within 30 days
after the service of the request.”
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and had thereby waived any clains of privilege. She inputes this
wai ver of privilege to Team Bank, TAB' s successor in the
litigation, and to the FDIC as intervenor. The district court
granted Team Bank's notion for a protective order and dism ssed
Banner's requests for sanctions.

After resolution of this discovery dispute, the district
court ruled on Team Bank and the FDIC s joint notion for sumary
judgnment. The court granted summary judgnent, finding that there
exi sted no genuine issue of material fact. The court ruled that

Banner's defenses and counterclains were barred by D Gench, Duhne

& Co. v. FDIC 2 Specifically, the court held that the D Cench

Duhne doctrine barred her defenses of fraud in the inducenent,
fraud in the factum econom c duress, and nutual m stake. Banner
timely appeal ed.
I
DI SCOVERY DI SPUTE
A. STANDARD OF REVI EW

We review a district court's grant of a protective order for
abuse of discretion.® "Even when based on a conclusory [sic]
statenent of cause, discovery orders by the trial court are rarely
reversed for an abuse of discretion."* Simlarly, in reviewing a

district court's decision concerning the grant or denial of

2 315 U. S. 447 (1942).
3 Scott v. Monsanto Co., 868 F.2d 786, 792 (5th Cir. 1989).

“ld.



di scovery sanctions, we apply the abuse of discretion standard.?®

B. MOTI ON TO PROTECT DOCUMENTS

Team Bank and the FDIC first argue that the we do not have
jurisdiction to review the district court's order granting a
protective order because Banner failed to refer to this order in
her notice of appeal. Banner's notice of appeal reads:

Notice is hereby given that Dolores Banner,

Def endant above naned, hereby appeals to the United

States Court of Appeals for the Fifth Crcuit fromthe

final judgnment entered in this action on the 21st day of

May, 1992.

Team Bank argues that Banner may attack only the May 21st grant of
summary judgnent because she specifically nentions that order, but
fails to nention the discovery order, which was granted on Cct ober
11, 1991. Team Bank bases its argunent on the rule that "when an
appel l ant "“"chooses to designhate specific determinations in his
notice of appeal SQrather than sinply appealing from the entire
j udgment sQonly the specified issues may be raised on appeal."'"®

Al t hough Team Bank states the rule correctly, the rule is
i napplicable to the instant case. In her notice of appeal, Banner
states that she is appealing from the final judgnentsqQusing
| anguage virtually identical to that suggested in the appendix to

the Federal Rules of Appellate Procedure. By contrast, the cases

cited by Team Bank involve notices of appeal that either deviate

> Lamar_Financial Corp. v. Adans, 918 F.2d 564, 567 (5th
Cr. 1990).

6 Pope v. MCl Tel ecommuni cations Corp., 937 F.2d 258, 266

(5th Gr. 1991) (quoting Ingrahamv. United States, 808 F.2d (5th
Cr. 1987) (quoting MLaurin v. Fischer, 768 F.2d 98, 102 (6th
Cir. 1985))).



considerably fromthe suggested | anguage or specifically refer to
an order other than the final judgnent. Banner satisfies the
requi renents for notice of appeal when she states that she appeal s
fromthe final judgnent. W conclude, therefore, that we possess
jurisdiction to review the district court's discovery order.

Havi ng established our jurisdiction in this cause, we turn to
examne the nerits of Banner's claim of waiver. Banner insists
that the district court erred in granting the protective notion
because TAB failed to object to Banner's docunent requests within
thirty days and thus waived any clainms to privilege. She inputes
this waiver Team Bank. |In other words, she argues that Team Bank
is barred from seeking a protective order because TAB failed to
object wthin thirty days to Banner's docunent requests. There is
no evidence in the record, however, that Team Bank itself was
dilatory in responding to discovery requests once it becane a
party, or that it was dilatory in seeking a protective order for
certain of the docunents. Reviewing the district court's decision
for abuse of discretion, we find no error.

1]
SUVMMARY JUDGEMENT

A. STANDARD OF REVI EW

We review the district court's grant of sunmmary judgnent by
"reviewing the record under the sanme standards which guided the

district court."” A grant of summary judgnment is proper when no

" Walker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th
Cir. 1988).




i ssue of material fact exists that woul d necessitate a trial.® W
affirma grant of summary judgnent when " we are convinced, after
an i ndependent review of the record, that "there is no genuine
issue as to any material fact" and that the novant is "entitled to
a judgnent as a matter of law."'"® |In determ ning whether the
grant was proper, all fact questions are viewed in the |ight nbst
favorable to the nonnovant. Questions of |aw, however, are
revi ewed de novo. 1°

B. MJUTUAL M STAKE AND THE D OENCH, DUHME DOCTRI NE

In D Gench, Duhne, the Suprene Court held that oral side

agreenents cannot be used to defeat recovery by the FD C
Mor eover, the court rejected an i nnocent borrower defense, instead
stating that the test is "whether the borrower "lent hinself to a
schene or arrangenent' whereby banking authorities are |likely to be
msled." The purpose of this rule is to protect the FD C "agai nst
m srepresentation as to the securities or other assets in the
portfolios of the banks which [it] insures or to which it nakes
loans." This rule has been codified in part in FIRREA at 12
US C 8§ 1823(e), which provides in part:

No agreenent which tends to dimnish or defeat the
right, title, or interest of the Corporation [FDIC] in

8 Celotex Corp. v. Catrett, 477 U. S. 317, 323-25 (1986); see
FEDR CGv. P. 56(c).

 Wal ker, 853 F.2d at 358 (quoting Brooks, Tarlton, G lbert,
Douglas & Kressler v. United States Fire Ins. Co., 832 F.2d 1358,
1364 (5th Gr. 1987) (quoting FED. R Cv. P. 56(c))).

0] d.

1 D Cench, Duhne, 315 U.S. at 457.
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any asset acquired by it under this section, either as
security for a loan or by purchase, shall be valid
agai nst the Corporation unless such agreenent (1) shal
be in witing, (2) shall have been executed by the bank
and the person or persons claimng an adverse interest
t hereunder, i ncl udi ng t he obli gor, contenporaneously with
the acquisition of the asset by the bank, (3) shall have
been approved by the board of directors of the bank or
its loan comm ttee, which approval shall be reflected in
the mnutes of said board or conmmttee, and (4) shal
have been, continuously, fromthe tinme of its execution,
an official record of the bank.

In the decades since the D Cench, Duhne decision was handed

down, the rule has been expanded to protect the FDIC from an
increasing variety of msrepresentation defenses, including

fraudul ent i nducenent.?® |In its current form the D Cench, Duhne

doctrine bars defenses that are based on facts not found in the
failed institution's docunents. 1 This statenent of the rule

deprives Banner of her defense that D Gench, Duhne does not apply.

Banner first argues that D Cench, Duhne does not apply because

the FDIC has not alleged a secret agreenent. This contention

cannot stand in light of Langley v. FDIC * in which the Suprene

Court held that oral representations are agreenents under D QGench

Duhne. In any event, the district court found that Banner had | ent
herself to a schene likely to m sl ead banki ng authorities, whichis

the test articulated by D Gench, Duhne.

In her second argunent, Banner insists that D QGench, Duhne

12 FDIC v. Lafayette Inv. Properties, Inc., 855 F.2d 196
(5th Gir. 1988).

13 Langley v. FDIC, 484 U.S. 86, 92-93 (1987); day v. FD C,
934 F.2d 69, 72-73 (5th Gr. 1991); Beighley v. FDIC, 868 F.2d
776, 784 (5th Cir. 1989).

14484 U. S. at 86.



does not apply to her claim because she alleges fraud in the
factum econom c duress, and nutual m stake. Unfortunately for
Banner, she offers no docunentary evidence in support of these
clains, but instead relies only on the oral representations

allegedly nmade to her by TAB officials. Under D Cench, Duhne,

t hese oral statenments cannot establish a defense to an FDI C cl aim
when, as in this case, there is an unanbi guous docunent. Moreover,
we have specifically held that the defense of economc duress is

barred under D Cench, Duhne!® and have twice refused to create an

exception to D Gench, Duhne based on a fraud in the factum

def ense. 16

In Iight of the foregoing, we concur in the district court's
determ nation that there existed no issues of material fact and
that Team Bank and the FDIC were entitled to judgnent as a nmatter
of law. Consequently, the district court's decision is

AFFI RVED.

15 Bell & Murphy & Assoc. Inc. v. Interfirst Bank Gateway,
894 F.2d 750 (5th Gr.), cert. denied, 111 S.Ct. 244 (1990).

6 McLenpbre v. Landry, 898 F.2d 996 (5th Cir.) cert. denied,
111 S.Ct. 428 (1990); Tenplin v. Wisgram 867 F.2d 240 (5th
Cr.), cert. denied, 493 U S. 814 (1989). Even if we were to
read these cases narrowl y, as Banner urges, her defense woul d not
be successful. Banner alleges that she did not fully understand
the contents of the note, but concedes that she knew she was
signing a prom ssory notes. Thus, she fails to nmake out a case
for fraud in the factum which requires that she have been
m staken as to the nature of the docunment. Instead, her claimis
one of fraudul ent inducenent, which we have held barred under
D Cench, Duhne. See Lafayette, 855 F.2d at 198.
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