IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4720

Summary Cal endar

din Corp.
Plaintiff,
vVer sus
Koppers Co., Inc., et al.
Def endant s,

Elliott Turbomachinery Co., Inc.,
Def endant, Third-Party Plaintiff

ver sus

Rhonel Didrikson d/b/a D dri kson & Assoc.,
Thi rd- Party Def endant - Appel | ant ,

ver sus

Ameri sure | nsurance Co.,
Thi rd- Party Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
( CA- 88- 1557)

February 18, 1993

Before H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Rhonel Didri kson, d/b/a Didrikson & Associates, a third-party
defendant inlitigation arising fromthe failure of a steamturbine
conpressor, demanded that his insurer provide a defense to clains
against him The insurer, Anmerisure Insurance Co., sought a
decl aratory judgnent that it owed no duty to defend Didri kson. The
district court held that Anerisure has no obligation to defend
Didrikson in this litigation. W affirm

Didrikson is an engineering consulting firmretained by AQin
Corporation to provide technical support on its steam turbine.
Di dri kson perforned i nspection and supervisory work with respect to
the turbine's maintenance. In June 1987, four nonths after
Didrikson was retained, the turbine oversped resulting in a
catastrophic failure. din sued, anong others, Elliott
Tur bomachi nery which allegedly worked on the turbine imediately
prior to the accident. Elliott filed a third-party demand agai nst
Didrikson, allegingthat if Elliott is liable, D drikson nust share
that liability because D dri kson supervi sed, inspected, and tested
wor k done on the turbine.

Amerisure issued a conprehensive general liability policy to
Didrikson that was in effect in 1987. An endorsenent to that
policy excluded clains arising out of the rendering of professional
services. After being sued by Elliott, Didrikson formal|ly denanded
that Anerisure provide him a defense. Anmeri sure responded by
seeking a determ nation by declaratory judgnent as to whether the
policy required it to provide Didriksonwith a defenseto Elliott's

cl ai ms.



Despite sone procedural irregularities waived by the parties,
the district court heard Anerisure's request for declaratory
relief.* The court considered the pleadings and subm ssions of
both sides, and held that Amerisure did not have a duty to defend.
Believing that the district court's grant of declaratory relief was
i mredi ately appeal able, Didrikson filed a notice of appeal.

Follow ng the notice of appeal, we asked the parties to
di scuss whether a final order had been entered. Appel I ant then
secured a Rule 54(b) order certifying the decision as a final
j udgnent subject to i medi ate appeal. A Rule 54(b) certification
entered nunc pro tunc after the notice of appeal is effective.

Local P-171, Anmal gamated Meat Cutters & Butcher Worknmen v. Thonpson

Farns Co., 642 F.2d 1065, 1069 (7th Cr. 1981)(Wsdom J., sitting
by designation). W have jurisdictionto hear this appeal under 12
US C § 1291.

There is sonme uncertainty as to the appropriate standard of
reviewinthis case. W need not determ ne whether the appropriate

standard of review is de novo, see Selective Ins. Co. v. J.B.

Mouton & Sons, Inc., 954 F.2d 1075, 1076 (5th Cr. 1992), abuse of

di scretion, see Mssion Ins. Co. v. Puritan Fashions Corp., 706

F.2d 599, 601 (5th Cr. 1983), or sonewhere in between, see PPG
I ndustries, Inc. v. Continental Gl Co., 478 F.2d 674, 682 (5th

Cr. 1973). Under any of these standards, we would affirm

By agreenment of the parties, we will treat Anerisure as an
intervening third-party defendant with a cross-claimfor
declaratory relief against Didrikson.
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In Louisiana, an insurer's duty to defend is determ ned by
conparing the all egations of the conplaint against the insured with

the terns of the policy. Jensen v. Snellings, 841 F.2d 600, 612

(5th Gr. 1988). The insurer nust provide a defense unless the
all egations in the conpl ai nt unanbi guously excl ude coverage. |d.
"Thus, the insurer is obligated to defend if the conplaint

di scl oses even a possibility of liability under the policy." Id.

The applicable conplaint hereis Elliott's third-party demand

agai nst Didrikson. That conplaint alleges that Didrikson
"supervise[d] all repairs" of the turbine, "inspect[ed] al
repairs," and had the "responsibility of supervising the
procurenent of parts." Also, Didrikson allegedly was "charged

wth the responsibility of testing" the turbine to ensure its
throttle functioned properly. Elliott contends that if it is
liable for negligence related to work on the turbine, D drikson
must indemify or share liability with Elliott.

Anmerisure's policy was issued to Didri kson, whose business is
descri bed as "Consul ting Engineer-Electrical.” It contained an
endor senent entitled "Exclusion (Engineers, Architects or Surveyors
Prof essional Liability)." That endorsenent excludes coverage for

[ Plroperty danage arising out of the rendering of or the

failure to render any professional services by or for the

named insured, including . . . (2) supervisory,

i nspection or engineering services.

This policy unanbi guously excludes coverage for all of the

clains asserted by Elliott's third-party demand. First, Elliott



seeks to establish liability on the basis that D dri kson engaged in
supervi sion and inspection--conduct expressly denoted by the
exclusion. Second, Elliott clainms that Didrikson is |iable on the
basis of its responsibility for testing. Although the excl usion
does not use the terns test or testing, its illustrative list of
conduct is not exclusive. Any cl aim based on the rendering of
prof essi onal services by an engineer is unanbiguously excluded.
The testing of a steam turbine and its conponents is clearly a
pr of essi onal service rendered by engineers. Therefore, Anerisure
had no obligation to provide a defense for Didrikson agai nst these
cl ai ns.

Didrikson correctly asserts that extrinsic evidence cannot be
considered in determning the existence of the duty to defend
Jensen, 841 F.2d at 612. Besides the policy and Elliott's third-
party conplaint, the record contains a prospectus of Didrikson's
busi ness, portions of Didrikson's deposition, and a copy of
Didrikson's contract wwth Ain. The district court's decision is
not dependent upon the contents of any of these docunents. W do
not rely upon themto find that the district court reached the
correct conclusion. Therefore, any error conmmtted by the district
court in considering these materials was harm ess error.?2

AFFI RVED.

2We find no nerit to the contention that the district judge
based his decision on his personal experience. The court used
hi msel f as an exanple only by way of illustration.
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