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(Decenber 18, 1992)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Appel l ant Reed pursues this out-of-tinme appeal of her
conviction for conspiracy to conmt arson and ai ding and abetting
arson in connection with the burning of the Dollar General Store in
Pal estine, Texas on January 26, 1987. She appeals all eged
i nstances of prosecutorial m sconduct and all eged ineffectiveness

of her defense counsel for failing to object to the certain actions

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



by the prosecutor and failing to obtain a proper transcript of a
t aped conversation used agai nst her at trial. W find no nerit to
t hese contentions and affirm

To the extent Reed's appeal concerns an allegedly
i naudi bl e copy of the tape or an inadequate transcript of the
incrimnating conversation, the district court found that Reed's
contention was not credible. After this matter was aired in a
hearing on notion for new trial, the district court accepted the
testinony of assistant U S. Attorney Hurst and defense counsel
Sallas rather than that of Reed, and we find no basis to declare
his credibility choice clearly erroneous. Accordingly, thereis no
basis for this court to hold that any prosecutorial m sconduct
occurred relative to the tape or the copy of it that was furnished
Reed before trial.

Reed also asserts various instances of al | eged
prosecutorial m sconduct, but none of these were objected to at
trial. Qur standard of review of unobjected-to errors permts
reversal only if the m sconduct constituted plain error that would
seriously affect the fairness, integrity or public reputation of
judicial proceedings and result in a mscarriage of justice.

United States v. Graves, 669 F.2d 964, 971 (5th Cr. 1982). None

of the errors Reed nentions fulfills this exacting standard. Reed
contends that prosecutor Hurst intimdated witness Dorothy McG uder
wth a threat of perjury so that McGuder was prevented from
testifying that Reed's stockboy Joe Corpus had threatened to burn

down the store. The trial court discussed MG uder's potentia



testinony to this effect in its exhaustive order on notion for new
trial. As the court noted, Reed testified at trial and was
supposedly in the vicinity when Corpus nmade such a threat and she
discussed it with MGuder, yet Reed did not herself testify
concerning Corpus's alleged remark that he would burn the store
down. Reed did testify to Corpus's having told her that other
i ndi viduals would burn down the store for $150. Cor pus hi nsel f
testified that after Reed told sone of her enpl oyees that the store
was going to be burned that night, he also assured themthat this
woul d occur. There was abundant evidence |linking Reed to the
ar son. Considering that evidence and the other testinony of
Corpus's knowl edge of the crime, it is nost unlikely that any
threats the prosecutor made to McGuder substantially prejudiced

her right to a fair trial. United States v. Mntemayor, 684 F.2d

1118, 1124 (5th Gr. 1982).

Reed next <contends that it was inproper for the
prosecutor to introduce evidence that she had stolen noney and
clothing from the Dollar Store. This evidence was, however,
adm ssi ble because it was inextricably intertwned with the
of fenses charged, being highly probative of Reed's notive to conmt

ar son. United States v. Supulveda, 710 F.2d 188, 189 (5th Cr.

1983). It was also not unfair for the prosecutor to introduce a
| ove letter she wote to Corpus while they were having an affair.
She had already testified on direct that she had had the affair.
Because it was cunul ati ve evidence, the |l etter cannot have affected

the result of the trial



Reed's objection to the prosecutor's closing argunent
points out matters that are neither inproper nor inproperly
prej udi ci al . Certainly there was no plain error in his closing
ar gunent .

Reed's contentions of ineffectiveness of counsel fail

both the deficiency and prejudice prongs of the Strickland test.

Strickland v. Washington, 466 U S. 668, 687-88, 104 S. C. 2052

(1984). These are so neritless that we need not recite themin
detail, but nerely Ilist the frivolous contentions that we
under stand Reed to be naking:

(1) That her counsel did not obtain authentic
and conplete discovery of the tape

recordi ng and transcri pt of her
incrimnating recorded conversation with
Cor pus;

(2) that her taped and oral volunteered
statenents shoul d have been suppressed;

(3) that "inproper attacks on her character”
by the prosecutor should have been
obj ected to;
(4) that other remarks of the prosecutor in
cl osing argunent, such as the fact that
Corpus had returned to his wfe and
famly, should have been objected to.
These chal | enges may be summed up by saying that Reed's counsel was
not called upon to nake neritless objections that stood no chance
of being sustained by the trial court. Reed's attorney rendered
conpetent service as her counsel in the face of overwhel mng
evi dence against his client.

The judgnent of the district court is AFFI RMED



