UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-4710
Summary Cal endar

PATRI CK | SI | KHI FA,

Petiti oner,
VERSUS
| MM GRATI ON AND NATURALI ZATI ON,

SERVI CE

Respondent .

Appeal For Review O An Order O
The Board of |Inmgration Appeals
(A27 899 062)

( March 18, 1993 )

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
| .
BACKGROUND
Patrick Isi lIkhifa is a N gerian national who entered this
country in January 1984 on a visa issued in Logos, N geria. Upon

his arrival, Ikhifa enrolled as a non-degree student at Southern

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



University and Louisiana State University. In 1986, Ikhifa
received a residency scholarship to Loyola University in New
Oleans to pursue an MBA degree. In June of 1986 lkhifa married
Panel a Hol lins, an Anmerican citizen.

| khifa was convicted in the United States District Court on
Cctober 19, 1988 of wllful possession and use of a false
i mm gration docunent and an altered passport, in violation of 18
US C 8§ 1546 (a); wllful use of an altered passport, in violation
of 18 U S.C. § 1543; and two counts of knowingly and willfully
obtaining by fraud and fal se statenents guarant eed student | oans,
in violation of 20 U.S.C. § 1097 (a).

On Cct ober 20, 1988, the INSinitiated deportation proceedi ngs
against Ilkhifa by issuing an Order to Show Cause (0OSC) why he
shoul d not be deported. The OSC charged |khifa deportabl e under
section 241 (a) (5) of the Immgration and Nationality Act (Act);
8 US.C 8§ 1251 (a) (5).! After being found deportabl e as charged,
| khi fa requested relief fromdeportation, and the proceedi ngs were
conti nued.

At the reconvened hearing on April 10, 1989, |khifa sought
relief fromdeportation by submtting applications for adjustnent
of status, asylum wthholding of deportation, and voluntary

departure. At this tine in the proceedings, lkhifa noved for a

! Section 241 (a) (5) of the Act, 8 U S.C. 1251 (a) (5)
provides in relevant part:

"[al]ny alien in the United States shall, upon order
of the Attorney General, be deported who. (5)
has been convicted under section 1546 of Title 18 ....
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conti nuance on the ground that his wife's I-130 i nmedi ate rel ative
visa petition,? the approval of which was a prerequisite to
obt ai ni ng adjustnent of status relief, was then pending with the
I NS. In response, the INS submtted for the record a copy of a
Notice of Intent to Deny (the I-130 petition) which it had issued
on February 16, 1989. Because he was wi thout authority to grant an
adj ustnent of status w thout an approved 1-130 petition, the
| mm gration Judge (IJ) denied lkhifa's notion for continuance
proceeded to hear his other clains for relief, and issued a
deci sion denying the requested relief fromdeportation.

Wth respect to his asylumclaim the IJ found that there was
no evidence that Ikhifa or any nenber of his famly had been
persecuted within the neaning of the Act.® Therefore, the 1J

denied Ikhifa's applications for asylum and wthholding of

2 The status of an alien nay be adjusted on the basis of
a marriage if the alien establishes by clear and convi nci ng
evidence that the marriage was entered into in good faith; and in
accordance with the |l aws of where the marriage took place; and
the marriage was not entered into for the purpose of procuring
the alien's entry as an imm grant and no fee or other
consideration was given. 8 U S.C. §8 1255 (e) (3).

3 "The Attorney General shall establish a procedure for
an alien physically present in the United States ..., to
apply for asylum and the alien may be granted asylum..., if the

Attorney General determ nes that such alien is a refugee...." 8

U S C § 1158 (a).

The term "refugee" neans (A) any person who is outside any
country of such person's nationality, ... and is unable or
unwi I ling to avail hinmself... of the protection of , that country
because of persecution or a well-founded fear of persecution
account of race, religion, nationality, nmenbership in a
particul ar social group, or political opinion.... 8 U S C § 1101

(a) (42) (A).



deportation due to his failure to neet his burden of proof for
either formof relief. Because of his crimnal conviction under 18
US C § 1546, the |1J denied Ikhifa's application for voluntary
departure as well. Accordingly, the IJ ordered | khifa deported to
the United Kingdom or in the alternative, to N geria.

| khi fa appealed the 1J's decision to the Board of I mm gration
Appeal s (Board) on April 17, 1989. The Board upheld the |J's order
and di sm ssed the appeal on June 17, 1992. In dismssing lkhifa's
appeal, the Board upheld the 1J's denial of a continuance of the
deportation proceedings stating that lkhifa failed to establish
that a denial of continuance would cause him any prejudice or
materially affect the outcone of his proceedings. The Board
further noted that the granting of a continuance pending the
outcone of a visa petitionis withinthe ultimate discretion of the
| J, and concluded that there is no abuse of discretion where the
only record evidence is the intended denial of that petition.

| khifa appeals the order of deportation entered by the
| mm gration Judge and affirmed by the Board of | mm gration Appeal s.
| khifa contends that the |J abused his discretion in denying a
continuance to his deportation proceedings and denying his
application for asylum and that such denials denied him due
process. Because we find lkhifa' s due process challenge to the

deportation proceedings without nerit, we AFFIRM



1.
ANALYSI S

A. Denial of a Continuance to The Deportation Proceedings.

The first issue raised by lkhifa is that the 1J abused his
di scretion by denying his notion for continuance pending the INS s
adj udi cation of the visa petition filed on his behalf. He argues
that heis entitled to a conti nuance of his deportation proceedi ngs
pendi ng approval of the 1-130 imrediate relative visa petition
whi ch his spouse filed on his behalf and which was pending at the
time of his deportation hearing. In support of his argunent,

I khifa relies primarily upon the decisions of Matter of Garcia, 16

| &N Dec. 653, 654 (BIA 1978), and Mitter of Arthur, Interim

Deci si on 3173 (Bl A 1992).

This Grcuit has held that "[t] he grant of a continuance rests
in the sound discretion of the immgration judge, who may grant an
adj ournnent of a deportation hearing only for «good cause’." Patel

v. United States Imm gration and Naturalization Service, 803 F.2d

804, 806 (5th Gir. 1986) (citing 8 C.F.R § 242.13); Howard V.

Inm gration and Naturalization Service, 930 F. 2d 432, 436 (5th Gr
1991) (quoting and following Patel). The adm nistrative decision
to grant or deny a continuance is reviewed by this Crcuit under
t he abuse of discretion standard. Howard, 930 F.2d at 436.

The cases cited by lkhifa involve notions to reopen for
consideration of applications for adjustnent of status based upon

unadj udi cated visa petitions, not a notion for continuance as is



presented here. Therefore, we find Ikhifa's reliance on these
cases i napposite.

In the instant case, at the initial hearing the only record
information that the imm gration judge possessed regarding I khifa's
eligibility for an immgrant visais the INS s intent to deny the
visa petition. Accordingly, we find no abuse of discretion in the
| J's decision not to continue the deportation proceedi ngs.

| khifa further argues that "discretion should as a genera
rule, be favorably exercised where a prinma facie approvable visa
petition and adjustnent application have been submtted in the
course of a deportation hearing." Garcia, 16 |I&N at 657. He
asserts that there is substantial reason to believe that his wife's
visa petition appeal wll be approved. Furthernmore, Ilkhifa
contends that he has easily net the threshold requirenent of "prinm
facie eligibility" by having been married for several years before
bei ng pl aced in deportation hearings.

We find Ikhifa's argunent unpersuasive.

As the 1J and the Board correctly noted, at the tinme of the
deportation hearing | khifa did not have an approved visa petition,

which is a prerequisite for adjustnment of status relief.* In fact,

4 The status of an alien...nmay be adjusted by the
Attorney General, in his discretion and under such
regul ations...if

(1) the alien nmakes an application for such
adj ust nent ;
(2) the alienis eligible to receive an imm grant visa
and is admssible to the United States for pernanent
resi dence; and
(3) an immgrant visa is imediately available to him
at the tinme his application is filed.
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at the time of the hearing the record reflects that the INS
i ntended to deny the pending visa petition. Because petitioner was
not the beneficiary of an approved relative visa petition at the
time of his application, he did not satisfy the statutory
requi renents for adjustnent of status relief. Therefore, Ikhifa's
argunent that he has net the threshold requirenent establishing
"prima facie eligibility" for relief is wwthout nerit. Ikhifa did
not satisfy the statutory requirenents and is, therefore, precluded
fromadjustnent of status relief.

In Matter of Sibrun, 18 |1&N Dec. 356, 357 (BIA 1983), the

Board stated that "an immgration judge's decision denying [a]
nmotion for continuance wll not be reversed unless the alien
establishes that th[e] denial caused himactual prejudice and harm
and materially affected the outcone of his case." Furt her nor e,
t he governnent vi ol ates procedural due process "only if its actions

substantially prejudice the conplaining party." Cal deron-Ontiveros

V. Immgration & Naturalization Service, 809 F.2d 1050, 1052 (5th

Cir. 1986) (citing Ka Fung Chan v. Inmmgration & Naturalization

Service, 634 F.2d 248, 258 (5th Cir. 1981)).

I khifa failed to denonstrate that the 1J's decision to deny
hi s continuance notion caused him substantial prejudice. He did
not establish that the visa petition filed on his behalf was
ultimately approved or that if an additional continuance had been
granted the outcone of his case would have differed. In fact,

| khi fa acknowl edged in his brief to this Court that the I NS denied

8 U.S.C. § 1255 (a).



the visa petition in June, 1992, and that his w fe appeal ed the
denial to the Board.

B. Denial of Application For Asylum

The final issue raised by Ikhifa on appeal is that the 1J
acted inproperly in denying his asylum application. Al t hough
| khifa cites no authority, he argues that the 1J's finding that his
lack of a well-founded fear of persecution if deported is so
deficient in its analysis and | ack of sufficient evidence that it
amounts to an error in | aw

I khifa primarily bases his claim of well-founded fear of
persecution upon the fact that his father was a nenber of a
political party which was overthrown just prior to lkhifa comngto
the United States. |Ikhifa alleges that because of this political
affiliation his father has had real estate confiscated, foreign
bank accounts frozen, travel abroad denied and is unenpl oyed.
| khi fa suggests that he will be persecuted as a result of what
happened to his father if he returned to N geria. Mor eover, he
fears being persecuted for refusing to go to conpul sory service in
the National Youth Service. Additionally, he asserts the fact that
he received an education in the United States wll pronpt
unwarranted inquiry into where he obtained the funding for his
education, and strongly believes that he and his father is at risk
if they are unable to explain how he financed his educati on.

The Attorney Ceneral has the discretion to grant asyl umunder
section 208(a) of the Act, 8 U S.C. § 1158(a), to an alien who is

physically present in the United States if the alien neets the



statutory definition of a refugee contained in section 101 (a)(42)
(A . An asylum determ nation involves proving statutory
eligibility and persuading the exercise of discretion; and the

alien bears the burden at both stages. Youssefinia v. Inmgration

& Naturalization Service, 784 F.2d 1254, 1260 (5th CGr. 1986). The

"wel | -founded fear" standard cont ai ns both subj ective and obj ective

conponents. |Immagration & Naturalization Service v. Cardoza-

Fonseca, 480 U. S. 421, 430-31 (1987). The subjective conponent
requires genuine fear, while the objective conponent explores
"whet her a reasonabl e person in the applicant's circunstances would

fear persecution.” Rojas v. Inmgration & Naturalization Service,

937 F.2d 186, 189 (5th G r. 1991). The burden of proof in asylum
cases is this: "[a]ln alien possesses a well-founded fear of
persecution’ if a reasonabl e person in her circunstances would fear

persecution" if deported. Canpos-Guardado v. Immgration &

Naturalization Service, 809 F.2d 285, 291 (5th Gr. 1987), cert.

deni ed, 484 U.S. 826 (1987).

A denial of discretionary relief such as asylum cannot be
di sturbed on appeal by this court "absent a showing that such
action was arbitrary, capricious or an abuse of discretion."

Youssefinia, 784 F.2d at 1260; Zanpra-Mirel v. Ilmmgration &

Nat uralization Service, 905 F.2d 833, 838 (5th G r. 1990) (quoting

Young v. INS, 759 F.2d 450, 455 n. 6 (5th Cr. 1985), cert. denied,

474 U.S. 996 (1985H)).
We agree with the 1J's findings in denying Ikhifa' s asylum

appl i cation. | khi fa has not denonstrated either a well-founded



fear of persecution argunent or that he will be persecuted if heis
returned to Nigeria. Al t hough the father had been detained and
gquestioned, it does not appear that he has incurred harmin any
manner or form and if Ikhifa's father and brothers are able to
livein Nigeria, thereis no reason why Ikhifa will be harned if he
returned. Moreover, Ikhifa could obtain letters from LSU and
Loyola in order to explain how he financed his education. On the
i ssue of avoiding conpulsory mlitary service, any trouble Ikhifa
woul d i ncur would be "prosecutory" rather than "persecutory."®
Though | khifa argues that the IJ did not properly weigh the
evidence that his father had been denied econom c opportunities
since the coup, and that his own econom c opportunities will be
simlarly limted, the record reflects otherwise. I|khifa' s father
has an autonobile; his brothers and sisters are able to get an
education and find enploynent; and his father and famly are able
to live without enploynent. Econom c detrinent due to a change in
political fortuneis alone insufficient to establish a well-founded

fear of persecution. Youssefinia, 784 F.2d at 1262. Therefore, we

affirmthe holding of the IJ that I khifa did not neet his burden of
proof of denonstrating eligibility for asylumin the United States.
| khifa's argunent regarding his fear of persecution based on

his religion is raised for the first tinme before this Court, and

5 In considering Ikhifa's fear of retribution for
avoi ding conpul sory mlitary service, the |J stated that |khifa
did not explain why he should be exenpt fromthis conpul sory
service; and that in the absence of any exenption, |khifa was
required to conply. Accordingly, the IJ concluded that any
puni shment woul d be prosecutorial in nature rather than
persecutorial within the neaning of the Act.
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was not presented either in his asylum application, at his
deportation hearing, or on appeal to the Board.

The general rule is that "[t]his Court lacks jurisdiction to
address new al | egations of error by petitioner not raisedinitially

at the admnistrative level." United States v. L.A. Tucker Truck

Lines, 344 U. S. 33, 37 (1952); Canpos-Guardo v. Inmgration &

Nationalization Service, 809 F.2d 285, 291 (5th Cr.1987), cert.

denied, 484 U S. 826 (1987). This failure to exhaust [his]
adm nistrative renedies precludes our considering the issue on
appeal . |d.
L1l
CONCLUSI ON

For the foregoing reasons we hold that the I mm gration Judge
did not abuse his discretion in denying both Ikhifa's notion for
conti nuance and his application for asylum

We AFFI RM
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