IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4687
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
ROGER HALE
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas
(CA1-91-557) (CR1-89-102-3))

( January 28, 1993 )

Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Roger Hale was nanmed in 12 counts of a 50-count superseding
i ndi ctment chargi ng various violations of the Controll ed Substance
Act including conspiracy, distribution, and using a communi cati ons
facility to facilitate the distribution of controlled substances.
Pursuant to a plea agreenent, Hale pleaded guilty to count 8 of the

indictnent for distribution of cocaine in violation of 21 U S.C. 8

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



841(a) (1) and relinquished any claim he may have had to a 1988
Ni ssan, referred to in count 50 of the indictnent. He was
subsequently sentenced to 144 nonths inprisonnent and 5 years
supervi sed rel ease.

Hal e did not file a direct appeal. Instead, he filed a notion
to reduce his sentence under Fed. R Cim P. 35 which the
district court denied. He then filed this notion to vacate his
sentence wunder 28 U S.C. 8§ 2255 asserting the governnment's
violation of his plea agreenent in the context of his sentence and
i neffective assistance of counsel. The magistrate judge reported
that Hal e's sentence was clearly spelled out in the plea agreenent
and that Hale had effective counsel. He recommended that Hale's
notion to vacate his sentence be denied. This reconmmendati on was
adopted by the district court.

I

Hal e first argues that his plea was not know ng and vol untary
because he relied in making his plea on the governnent's assurance
that they would drop count 1 of the indictnment and he woul d only be
hel d accountabl e for count 8.

Hale seens to be arguing that the sentencing court used
information in count 1 as relevant conduct under the sentencing
gui deli nes. However, such nonconstitutional clains not raised on
direct appeal, may not be asserted in a collateral proceeding.

U.S. v. Vaughn, 955 F.2d 367, 368 (5th G r. 1992). The district

court's technical application of the guidelines is not an issue of



constitutional dinension and is therefore not cogni zabl e under the
relief avail able under 8 2255. |[d. Further, the district court
abi ded by the plea agreenent and dism ssed count 1 and all other
remai ni ng counts of the indictnent pertaining to Hale.

To the extent that Hale is sinply arguing that his guilty plea
was unknowi ng and involuntary, that issue is also without nerit.
A federal habeas court will uphold a gquilty pleaif it was know ng,

voluntary, and intelligent. Hobbs v. Bl ackburn, 752 F.2d 1079,

1081 (5th Cr.), cert. denied, 474 U. S. 838 (1985). A quilty plea
is invalid if the defendant does not understand the nature of the
constitutional protections that he is waiving or he has such an
i nconpl ete understandi ng of the charges against himthat his plea

cannot stand as an intelligent adm ssion of guilt. Henderson v.

Morgan, 426 U.S. 637, 645 n.13, 96 S.C. 2253, 49 L.Ed.2d 108
(1976).

Before accepting his quilty plea, the trial judge inforned
Hal e of the maxi mum possi bl e puni shnent he faced and that the plea
agreenent limted his sentence to 144 nonths. Hale stated that he
understood the nature of the charges against him the possible
puni shnment, and the rights he was losing by pleading guilty. He
also testified that he had not been given any inducenent for
pl eading guilty or been coerced or threatened to do so. As the
above facts reveal, Hale knew that his sentence could be the
maxi mum 144 nont hs he agreed to in his plea agreenent when he pl ead

guilty. Therefore, the governnent did not mslead Hale, and his



pl ea was knowi ng and voluntary. See U.S. v. Kinder, 946 F.2d 362,

367 (5th Cr.), cert. denied, us _, 112 s. C. 1677, and,

cert. denied, Uus , 112 S .. 2290 (1992).

|1

Hal e contends that the district court used a | arger anount of
cocai ne than was appropriate to calculate his sentence. Rel i ef
under 28 US C. 8§ 2255 is reserved for transgressions of
constitutional rights and for injuries that could not have been
raised on direct appeal, and would if allowed result in a tota
m scarriage of justice. Nonconstitutional clains not raised on
direct appeal may not be asserted in a collateral proceeding.
Vaughn, 955 F.2d at 368.

Hal e was sentenced wel |l bel ow the guidelines range of 188 to
235 nonths inprisonnent and did not directly appeal his sentence.
The district court's technical application of the guidelines is not
an issue of constitutional dinmension and is therefore not
cogni zable under the limted scope of relief available under
§ 2255. Vaughn, 955 F.2d at 368.

1]

Finally, Hale argues that the district court erred i n denying
him transcripts free of cost, appointnment of counsel, and an
evidentiary hearing regarding his 28 U S.C. § 2255 notion to vacate
his sentence. He appears, however, to abandon his issue regarding
appoi ntnent of counsel in his reply brief, stating that it was only

a request and that he wll not argue it, as it is a |lost case



Therefore, that particular element of Hale's final issue will not
be addressed, but we will address his other two contentions.
Title 28 U.S.C. 8 2255 requires that the district court grant
an evidentiary hearing on a petitioner's claimunless the notion,
files, and record conclusively show that the prisoner is not
entitled torelief. As shown above, the record reveals that Hale's
pl ea was vol untary. Hal e does not present any other cogni zable
constitutional issues. A hearing is not required on clainms based

on unsupported generalizations. US. v. Fishel, 747 F.2d 271, 273

(5th Gr. 1984). Therefore, the district court's decision not to
hold an evidentiary hearing regarding Hale's
8§ 2255 notion to vacate his sentence was proper.

Hal e al so appeals the district court's denial of his notion
for transcripts to better prepare either his 8§ 2255 notion or his
appeal . Even assuming the district court's denial of Hale's notion
for transcripts at governnent expense was incorrect, the
transcripts he requested were available through this court. This
Court's Clerk's Ofice has confirned by tel ephone that Hal e di d not
make a request to this court for his transcripts. Therefore, the
question of whether the district court erred in denying Hale's
notion i s noot.

|V

For the reasons we have set out herein, the judgnent of the

district court is

AFFI RMED



