UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-4684

(Summary Cal endar)

FELI PE AGUI RRE- PEDRQOZA,
Petiti oner,
VERSUS

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an O der of
the Board of Inmgration Appeal s
(A36 744 081)

(March 4, 1993)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Fel i pe Aguirre-Pedroza seeks review of a Board of I mm gration
Appeals ("BIA") decision, arguing that the BIA abused its
di scretion in denying: (1) his application for relief under 8§
212(c) of the Immgration and Naturalization Act ("Act"), 8 U S.C
8§ 1182(c) (1988); and (2) his notion to reopen and renmand
deportation proceedings. See |I.N. S. v. Doherty, US| 112
S. CG. 719, 116 L. Ed. 2d 283 (1992). W affirm

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

Agui rre-Pedroza is a 31 year old Mexican citizen who has |lived
in the United States as a permanent |awful resident for about 11
years. He presently resides at his autonotive shop in San Antoni o.
He is married, and his wife and children are natives and citizens
of Mexico, where they live in a hone rented by Aguirre-Pedroza in
Nuevo Lar edo.

In June 1988, Aguirre-Pedroza was convicted of possession of
approximately 7.5 pounds of marijuana. He was sentenced to three
years probation, and fined $500. He apparently had no prior
crimnal record.

The sane day he was convicted, the Immgration and
Nat ural i zati on Service ("INS") charged hi mwi th deportability under
section 241(a)(11) of the Act, 8 U S.C § 1251(a)(11) (1988). The
i mm gration judge deni ed his application for waiver of deportation,
brought under section 212(c) of the Act,?! 8 U S.C. § 1182(c), and
found hi mdeportable. The BIA affirned.

Agui rre-Pedroza chall enges the Bl A s decision, arguing that
the Bl A abused its discretion in denying his waiver application and

notion to reopen.

. Section 212(c) of the Act provides discretionary relief
from deportation for permanent resident aliens who have accrued
nmore than seven consecutive years of Jlawful, unrelinquished

domcile inthe United States. 8 U S.C. § 1182(c); see Mantell v.
United States Dept. of Justice, I.N. S., 798 F.2d 124, 125 n.2 (5th
Cir. 1986).
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A

Agui rre-Pedroza first challenges the BIA' s denial of his
wai ver application. W reviewthe BIA s denial of relief under 8
212(c) for abuse of discretion. Diaz-Resendez v. I.N.S., 960 F. 2d
493, 495 (5th Cr. 1992). "Such denial will be upheld unless it is
arbitrary, irrational, or contrary tolaw. " 1d. "Findings of fact
supporting the Board's exercise of discretion, however, are
reviewed nerely to determne whether they are supported by
substantial evidence." Id.

In adjudicating a waiver application under 8 212(c) of the
Act, the BIA nmust balance "the adverse factors evidencing an
alien's undesirability as a permanent resident with the social and
hurmane consi derations presented in his behalf to determ ne whet her
the granting of section 212(c) relief appears in the best interest
of this country."” See id. at 495-96 (quoting In Matter of Marin,
16 I & N Dec. 581 (BIA 1978)). “"Applicants for discretionary
relief who have been convicted of serious drug offenses nust show
“unusual or outstanding equities.'" I1d. at 496 (quoting Marin, 16
| & N at 586 n.4).

Agui rre-Pedroza contends that the Bl A abused its discretionin
applying the outstanding equities standard to his case.? This

argunent is without nerit. As the BIA correctly pointed out, 7.5

2 The BIA found that Aguirre-Pedroza's conviction for
possession of 7.5 pounds of marijuana was a serious drug offense,
which required that Aguirre-Pedroza denonstrate unusual or
outstanding equities before receiving discretionary relief under
section 212(c). See Record on Appeal at 63-64.
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pounds (3397.5 grans) of marijuana is not an unsubstantial anount
of marijuana for the purpose of deportation. See 8 US.C 8§
1251(a)(2)(B) (1) (West Supp. 1992) ("Any alien who at any tine
after entry has been convicted of a violation for a conspiracy or
attenpt to violate any law or regulation of a State, the United
States, or a foreign country relating to a controll ed substance

, other than a single offense involving possession for one's
own use of 30 grams or |ess of marijuana i s deportable."); see al so
Mantell v. |.N. S., 798 F.2d 124, 128 n.4 (5th Gir. 1986) (finding
no abuse of discretion in the BIA's finding that petitioner's
positive equities did not outweigh conviction for usable quantity
of marijuana). Furthernore, though Aguirre-Pedroza was only
convicted of sinple possession, the amount of 7.5 pounds of
mar i j uana coul d support an i nference that the marijuana was not for
Agui rre-Pedroza's personal use.® See United States v. Nash, 876
F.2d 1359, 1361 n.2 (7th Gr. 1989) ("[Defendant's] claim that
possessi on of five pounds of marijuana is consistent with personal
use, is, asthedistrict court found, sinply unbelievable."), cert.
denied, 493 U. S. 1084, 110 S. C. 1145, 107 L. Ed. 2d 1049 (1990);
United States v. Blakeney, 753 F.2d 152, 154 (D.C. Cr. 1985)
("Possession of [4.8 pounds] of marijuana alone is sufficient
evidence to justify appellant's conviction for possession wth
intent to distribute marijuana . . . ."). Therefore, the BIA did

not abuse its discretion in finding that Aguirre-Pedroza's

3 The trafficking or selling of controlled substances is
per se a serious drug offense. See Ayal a-Chavez v. |I.N S., 944
F.2d 638, 641 (9th Cr. 1991) (citing Marin, 16 I & N at 586 n. 4).
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conviction for possession of 7.5 pounds of marijuana was a serious
drug offense, warranting the application of the outstanding
equiti es standard.*

Agui rre-Pedroza al so argues that the Bl A abused its discretion
in weighing his positive and negative factors. He specifically
argues that his favorable factors))nanely eleven years of | awful
residency in the United States; the presence of his father and
not her, four sisters and three brothers in the United States; and
hi s history of enpl oynent and good char act er))out wei gh his crim nal
conviction. W disagree. At the tinme of the deportation hearing,
Agui rre-Pedroza had barely established a seven-year residency in
this country. See Record on Appeal at 113. Al t hough Aguirre-
Pedroza's father, nother and at least five siblings are |awful
residents or U S. citizens, see id. at 114, Aguirre-Pedroza failed
to establish))even with the additional testinmony included in his

notion to reopen®))any unusual ties or dependencies. Not even

4 Agui rre-Pedroza maintains that the BIA arbitrarily
applied the outstanding equities standard because the BIA has
consistently held that the selling, and not nere possession, of
drugs is a serious offense. See Brief for Aguirre-Pedroza at 15.
We di sagree because the BIA has not |imted the scope of "serious
drug offenses" to the trafficking or selling of drugs. See Marin,
16 I & N at 586 n.4 ("[We require a showi ng of unusual or
out st andi ng countervailing equities by applicants for discretionary
relief who have been convicted of serious drug offenses,
particularly those involving the trafficking or sale of drugs.").

5 Agui rre-Pedroza's notion to reopen included letters and
affidavits from his probation officer, famly, and friends,
attesting to his gainful enploynent as a nmechanic, see Record on
Appeal at 11, and good character. See, e.g., id. at 49 ("[Felipe]
has becone a hard worker and a responsible individual."), 50
("[Felipe] is caring and respectful to his clients and | amsure he
treats them with honesty."), 52 ("Felipe is a good person, is a
hard worker and of good noral character.").
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Agui rre-Pedroza disputes that his wife and four children live in
Mexi co, see id. at 116, and that he no longer lives with his
parents. See id. at 48. Therefore, we cannot conclude that the
BIA acted in a capricious or arbitrary manner in balancing the
equities. See D az-Resendez, 960 F.2d at 497 (finding that the Bl A
arbitrarily held that petitioner failed to denonstrate outstanding
equities, where the petitioner's positive factors included: (a)
his age of 54 years; (b) his 37 years in the US.; (c) the
fathering of six citizen children, three of whomwere dependent on
him (d) his reputation for being a "hardworking famly man and
provider"; and (e) his alnbst spotless crimnal record).
B
Agui rre-Pedroza also maintains that the BIA abused its

di scretion by denying his notion to reopen based upon ineffective

assi stance of counsel. The BIA's denial of a notion to reopen
deportation proceeding is reviewed for abuse of discretion. [|.N S
v. Doherty, US|, 112 S. Q. 719, 725. Mdtions to reopen
i mm gration proceedings are plainly disfavored. |Id. at 724. The

Attorney GCeneral has broad discretion to grant or deny such
nmotions, see id., and a party seeking to reopen bears a heavy
burden. |I.N S v Abudu, 485 U S. 94, 110, 108 S. C. 904, 914, 99
L. Ed. 2d 90 (1988).

Agui rre-Pedroza contends that his attorney's failure to submt
evi dence of denonstrated rehabilitation to the immgration judge
deni ed himeffective assi stance of counsel. W disagree. Although

ineffective assistance of counsel may be so egregious as to
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constitute a fifth anmendnent due process violation,® Aguirre-
Pedroza failed to establish the required el enent of prejudice. See
Mantell, 798 F.2d at 128. Agui rre-Pedroza was represented by
counsel before the Bl A and the evidence he sought to submt before
the immgration judge was considered by the BIA See Record on
Appeal at 60-61; supra note 5. Thus, he was not prejudiced by any
errors made by his attorney. Accordingly, the BIA did not abuse

its discretion in denying his notion to reopen.

For the foregoing reasons, we AFFIRM

6 "The sixth amendnent . . . right to effective' counsel,
islimted to crimnal prosecutions and thus has no application in
deportation proceedings." Mntell, 798 F.2d at 127.
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