IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4677
Conf er ence Cal endar

FOLORUNSHO OGUNDI PE
Peti ti oner- Appel | ant,
ver sus

UNI TED STATES PAROLE COW SSI ON and
KElI TH HALL,

Respondent s- Appel | ees.
Appeal fromthe United States District Court
for the Western District of Louisiana
USDC No. CA-92-90-LC
March 19, 1993
Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *

The Parol e Comm ssion has very broad discretion in making

parol e rel ease decisions. Ceniceros v. United States Parol e

Conm n, 837 F.2d 1358, 1361 (5th Cr. 1988). Consequently, this
Court cannot disturb a decision by the Comm ssion setting the
time for parole release absent a showing that the action is
flagrant, unwarranted, or unauthorized. Id.

Qgundi pe contends that his category eight offense-severity

rating i s unwarranted because the sentencing court ruled that the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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total amount of heroin involved in the conspiracy was three
kil ograns of unknown purity. He contends that the Comm ssion may
not use the Governnent's pre-sentenci ng nmenorandum whi ch
i ndi cates that six kilogranms of heroin were involved in the
of fense as evidence for sentencing because it has been "directly
controverted by the sentencing court.” He relies on a colloquy
bet ween the sentencing court and the Governnent wherein the
Gover nnent asked that the court nmake a finding that the
conspiracy involved over three kilograns of heroin. The
sentencing court ordered the finding.

I f six or nore kilogranms of heroin of unknown purity are
involved in a distribution offense, a category eight severity
rating is mandated. See 28 CF.R § 2.20 f 901(a), note 4
(1987). Because the record in this case indicates that the
heroi n was of unknown purity, the Parole Conm ssion, in order to
assign a category eight severity rating, nust have determ ned
that six or nore kilograns of heroin were invol ved.

The Parol e Commi ssion may take into account any substanti al
information available to it in establishing the prisoner's

of fense severity rating. Mddox v. United States Parole Com n,

821 F.2d 997, 999 (5th Gr. 1987). Judicial review of the

Comm ssion's decision is limted to whether there is "sone
evidence" in the record to support the Conmm ssion's deci sion.
Id. at 1000. A reviewof the record in this matter indicates
that there is clearly "sone evidence" in the Parole Comm ssion's
file supporting its decision. Although the trial court nay have

held that there were at | east three kilograns of heroin of
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unknown purity involved in this conspiracy, this finding did not
precl ude the Parole Conm ssion fromview ng the evidence and
determ ning that six or nore kilogranms of heroin of unknown
purity could be assessed to this defendant. The evidence at
trial showed that up to 17 kilogranms of heroin were involved in
this distribution network. The record also reflects that
Qgundi pe's role was a distributor and wholesaler to street-1|evel
deal ers. The Conm ssion's decision that Ogundi pe could fairly be
assessed with at |east six kilograns of heroin was not flagrant,
unwarranted, or unauthorized; therefore, the district court's

deni al of QOgundi pe's habeas petition is AFFI RVED



