IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4662
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
SONDRA LEE McVAY,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas
(CR4-91-38)

( Decenber 15, 1992 )
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Appel  ant, Sondra Lee MVay, was convicted by jury trial of
one count of enbezzlenent or msapplication by bank enployee in
violation of 18 U.S.C. § 656.

The facts in this case derive fromlargely uncontested tri al
testinony. Police officers responded to a report of a bank robbery

at the drive-in bank where McVay worked as the teller supervisor.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



McVay told investigators that she arrived at the bank at 7 a.m,
about 30 mnutes earlier than usual, in order to catch up on sone
paperwor k. MVay, who had been a bank enpl oyee for five years at
the time of the alleged robbery and was one of three enpl oyees at
the drive-in branch, alternated with one of the other enployees in
openi ng the bank. On the norning of the supposed robbery she was
the first to arrive and the only one present during the incident.

According to McVay, as she was putting her key in the lock to

the front door, a person approached her from behind "out of
nowhere" and told her not to turn around if she did not want to be
hurt. She identified the person as a man based on his voice, but
could provide no other details or descriptions. MVay punched in
her security code and then unl ocked a second door into the bank.

McVay stated that the man grabbed her keys and pushed her
t hrough the door, but that nonents | ater when she turned around no
one was there. The man's voice, however, supposedly ordered her to
go to the vault at which point he started follow ng her again.
McVay testified that she opened the vault, took noney out, and
placed it in the man's bag. The robber allegedly told MVay not to
place a stack of "bait noney" (noney with pre-recorded serial
nunbers) in the bag because it contained sone visibly nutil ated
currency.

After she heard the bank's doors close MVay clainmed to have

gone into a paralytic "shock"” and was unable to call for help or

push an al arm button. According to trial testinony, there were



four alarmhol dup buttons and tel ephones nearby in the bank. A co-
wor ker of McVay's showed up at about 8 a.m, found McVay sitting on
the floor crying, and called police.

According to Oficer David WIlson, one of several city police
of ficers and FBI agents who responded to the robbery report, there
was no indication that a robbery had taken place beyond the
i nformation provided by McVay. WI1Ison interviewed MVay, felt that
her story was unreliable, and obtained a signed consent formto
search her car.

| nside McVay's car W1l son discovered a trash bag in the rear
of the passenger conpartnent containing $180, 500. Pol i ce
subsequent |y found anot her $30, 000 i n McVay' s wor kout bag under the
passenger side seat of the car. Following an audit, the bank
det erm ned t hat $214, 000 was mi ssing. MVay testified that she had
no i dea how the noney appeared in her car.

The only latent fingerprint found on one of the bags bel onged
to McVay. Wiile MVay repeatedly clained that it was very dark in
t he bank that norning, another teller supervisor who began worki ng
at the bank after the incident testified that there are sone |ights
on at all tinmes in the bank and that these cannot be turned off.

Accordi ng to a bank enpl oyee McVay cl ai ned that the person who
robbed the bank took her keys so that he could let hinmself out of
t he bank. Some ten nonths after the incident a bank teller
di scovered a small woman's glove with keys inside in a box

underneath the sink in the bank's bathroom MVay, in the presence



of FBI agents, identified the keys as hers. The glove, identified
as belonging to McVay, matched a gl ove di scovered in the bank the
day after the alleged robbery.

The day before the incident the bank announced that it had
hi red two new enpl oyees so that two peopl e woul d open and cl ose the
bank instead of just one. The new enpl oyees were to start the
fol |l ow ng Monday.

McVay, wth mninml elaboration, argues that there was
insufficient evidence to convict her. According to MVay, it is
not believable beyond a reasonable doubt that a "reasonably
intelligent" person with a good work history who cooperated with
police and consented to a search of her car could have commtted
the crinme for which she was convicted. At no point in her brief
does McVay contest any of the evidence adduced by t he governnent at
trial.

A violation of 18 U S.C. 8§ 656 is conmmtted when an enpl oyee
of a federally insured bank enbezzles noney intrusted to the
custody or care of the bank with the intent to injure or defraud

the bank. U.S. v. Brock, 833 F.2d 519, 522 (5th Cr. 1987). MVay

concedes only the fact that she was an enpl oyee of a bank insured
by the Federal Deposit |nsurance Corporation.

In considering MVay's argunent that the evidence does not
support her conviction, we start with the premse that a jury
verdi ct must be sustained if there is substantial evidence, in the

light nost favorable to the Governnent, to support it. UsS V.



Lechuga, 888 F.2d 1472, 1476 (5th G r. 1989). The jury is the

final authority on the credibility of witnesses. U.S. v. Lerns,

657 F.2d 786, 789 (5th GCr. 1981), cert. denied, 455 U S 921

(1982) (citation omtted). This Court "accepts all credibility

choices that tend to support the jury's verdict." U.S. v. Salazar,

958 F.2d 1285, 1294 (5th Cr.), cert. denied, 61 US L W 3260

(1992).

Evidence is sufficient to wuphold a jury verdict if a
reasonable trier of fact could have found all the necessary
el emrents of the offense under consideration beyond a reasonable
doubt. Lechuga, 888 F.2d at 1476 (citation omtted). Furthernore,
an individual may be found guilty beyond a reasonabl e doubt based
on circunstantial evidence. Al t hough individual facts and
i nci dents standi ng al one m ght be i nconcl usive, they "may, by their
nunber and joint operation, especially when corroborated by noral
coi nci dences, be sufficient to constitute conclusive proof."

Lechuga, 888 F.2d at 1476 (quoti ng Coggeshall v. U S. (The Sl avers,

Rei ndeer), 69 U.S. (2 Wall.) 383, 17 L.Ed. 911, 914-15 (1865)).
The cunul ative effect of the evidence anply supports the
jury's verdict agai nst McVay on the remai ning el enents of the 8§ 656
violation. This evidence included the absence of any indication
that a robbery had taken pl ace beyond McVay's story to police, the
sonewhat ethereal description of the alleged robber, the
inplausibility of MVay's claim that she was unable to call for

hel p or push an alarm button and her contradi cted enphasis on how



dark it was in the bank. Perhaps the nost conpelling evidence of
her gquilt is the discovery of the noney in her car and her
inability to explain howit got there. Still further, there is the
presence of her fingerprint on a bag containing sonme of the noney,
and the discovery of her bank keys--which the robber supposedly
t ook--hidden in one of her gloves in the bathroom of the bank.
This evidence is clearly sufficient to support the jury
verdi ct and requires that the conviction of Sondra Lee MVay be

AFFI RMED.



