IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4653
Summary Cal endar

SAMUEL QJO ADETI BA,
Petitioner,
V.
| MM GRATI ON & NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review on an Order of the
| mm gration and Naturalization Service (A29 571 508)

COct ober 6, 1993

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Sanmuel g o Adeti ba appeals his deportation pursuant to
section 241(a)(2)(A)(ii), codified at 8 U S.C. §
1251(a)(2) (A) (ii) (Supp. 1990), which provides for deportation of
al i ens who have been convicted of two or nore crines involving
nmoral turpitude not arising out of a single schene. |In this

petition for review of the Board of Inmgration Appeal's ("BIA")

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



deportation order, Adetiba clains that his due process rights
were violated and that his crines involved only a single schene.
Jurisdiction in this court is proper because decisions of the BIA
are appeal able directly to this court. 8 U S.C 8§ 1105a(a)(2).
We affirmthe decision of the BlIA

| . Backgr ound

Samuel g o Adetiba was admtted as a visitor to the United
States on October 27, 1980. On June 8, 1989, he was granted
per manent resident status pursuant to section 245A of the Act, 8
US C 8§ 1255a. The next year, he was convicted of fifteen
counts of postal fraud, postal fraud using a fal se nane, fal sely
m srepresenting a social security nunber, and using access
devices. Hi s appeal of the conviction to the Fourth Grcuit was
di sm ssed on Qctober 23, 1991 for failure to file a tinely
appeal .

On Cctober 24, 1991, the INS began deportation proceedi ngs
agai nst Adetiba by filing an order to show cause with the
| mm gration Judge ("1J"). In the hearing on the order, Adeti ba,
then represented by counsel, denied the allegations concerning
his conviction and requested relief under section 212(c),
codified at 8 U S.C. 8§ 1182(c). However, the |1J ruled that
petitioner was not eligible for this relief because he had not
achi eved the requi site seven consecutive years as a pernanent
resident alien. At a subsequent hearing, at which petitioner was

not represented by counsel, the IJ ruled that he was deportable



because of his convictions for fraud, pursuant to section
241(a)(2)(A)(ii) of the Act. 8 U . S.C. § 1251(a)(2)(A)(ii).
Petitioner appealed the decision of the |IJ to the BIA on
several grounds, including clains that the 1J erred in finding
that the crimes commtted by petitioner were two crines not
arising out of a single schene, that his conviction was not
final, and that the INS had viol ated due process by charging him
and issuing a detainer in OGakdale, Louisiana. The BlIA addressed
the "single schene" and finality of the conviction clains,
finding that all others lacked nerit. The BIA dism ssed
Adeti ba's appeal, fromwhich he appeals to this court.

1. ANALYSIS

Adeti ba, appearing pro se, appeals the decision of the BIA
on the grounds that the BIA erred in determning that his crines
were not a single schenme and that his conviction was final. He
also clains that the BIA's and Inmgration and Naturalization
Service's ("INS") procedure used for filing the order to show
cause and for venue as well as the denial of section 212(c)
relief deprived himof due process.

The BI A's opinion discussed section 241(a)(2)(A)(ii) of the
Act, entitled "Multiple crimnal convictions", which provides:

Any alien who at any tine after entry is convicted of

two or nore crinmes involving noral turpitude, not

arising out of a single schene of crimnal m sconduct,

regardl ess of whether confined therefor and regardl ess

of whether the convictions were in a single trial, is

deport abl e.

8 US. C 8 1251(a)(2)(A)(ii). According to the BIA Adetiba's

crinmes did not arise out of a single schene of crimnal conduct
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because "when an alien has perfornmed an act, which, in and of
itself, constitutes a conplete, individual, and distinct crine,
he is deportable when he again commts such an act, even though
one may closely follow the other, be simlar in character, and
even be part of an overall plan of crimnal msconduct.” The BIA

cited with approval Pacheco v. INS, 546 F.2d 448 (1st G r. 1976),

cert. denied, 430 U S. 985 (1977), which stated that "a schene,

to be a 'single schene', nust take place at one tine; there nust
be no substantial interruption that would allow the partici pant
to disassociate hinself fromhis enterprise and reflect on what
he has done." 1d. at 451.

Congress has not defined the phrase "a single schene,”
|l eaving its nmeaning up to the BIA and other courts. This court
reviews determ nations nmade by adm nistrative agenci es concerning

anbi guous | aw using a two-prong test. lredia v. INS 981 F.2d

847, 848 (5th Cir. 1993), petition for cert. filed, (US. Apr. 7

1993). First, the court considers the interpretation of |aw by
t he agency, which is given considerable weight and deference.

Id. The court will uphold the agency's interpretation of

anbi guous | aw when it is reasonable. |1d.; see Chevron, U S A,

Inc. v. National Resources Defense Counsel, Inc., 467 U S. 837,

844-45 (1984). After considering the BIA' s analysis of |law, the
court should consider the agency's findings of fact under the
substanti al evidence test. lredia, 981 F.2d at 848. This test
provi des that the agency's conclusion will be upheld if its

conclusion is based on the evidence and is substantially



reasonable. Rojas v. INS, 937 F.2d 186 (5th G r. 1991). See

al so Ani mashaun v. INS, 990 F.2d 234, 237-38 (5th Gr. 1993)

(uphol di ng the standard of review enunciated in lredia), petition

for cert. filed, (U S Aug. 9, 1993).

In Iredia, the petitioner was a pernmanent resident who was
convicted of thirteen counts of unauthorized use of credit cards.
Iredia, 981 F.2d at 848. Iredia had applied for the cards using
fal se nanes and social security nunbers, and received the cards
at post office boxes rented under fal se nanes. He used the cards
to make fictitious purchases of equi pnent so that he coul d
deposit the card vouchers in a bank. 1d. Both the IJ and the
BIA ruled that each tine Iredia used a card illegally was a
separate and distinct crinme. Thus, Iredia s conduct involved
nmore than one single schene of crimnal msconduct pursuant to
section 241(a)(2)(A)(ii), and he was subject to deportation,
according to the BIA. 1d. This court upheld the BIA s
interpretation of the statute, finding that it was not

unr easonabl e. |d. at 849. In addition, the convictions on

mul tiple counts were "substantial evidence" of crimnal activity

i nvol ving nore than one single schene. [d. See also Ani nashaun,
990 F.2d at 237-38 (holding, on very simlar facts, that the
BIA's interpretation of "a single schene" was reasonable).

The facts in the instant case are alnost identical to those
in lredia. Adetiba was convicted of fifteen counts of postal
fraud, postal fraud using a false nane, falsely msrepresenting a

soci al security nunber, and using access devices. He had applied



for credit cards under four false nanes and social security
nunbers and charged several thousand dollars. The test
enunci ated by the BIA belowis substantially simlar to the test

upheld in Iredia and Ani nashaun. Adetiba cites United States v.

Lenons, 941 F.2d 309 (5th G r. 1991), for the proposition that
this court has previously defined the phrase "a single schene" to
mean other than the BIA' s definition. This case involved a
conviction for bank fraud and did not touch on issues of
immgration law. Petitioner cites many other cases also for the
proposition that the BIA's interpretation is not the only one
possi bl e and that other interpretations have been upheld by the
courts. However, petitioner's reliance on these cases is
m spl aced. The issue in a case challenging a statutory
interpretation by the BIAis whether it is reasonable, not
whether it is the nost reasonable of all possible
interpretations. lredia, 981 F.2d at 849. The BIA has net this
burden of proving that its interpretation is not unreasonabl e.
In addition, Adetiba's conviction on nmultiple counts, |ike
Iredia's conviction, is "substantial evidence" of crimnal
activity involving nore than one single schene.

Petitioner also clains that his due process rights were
vi ol ated when the court refused to allow himto present
addi tional evidence concerning his crines to show that they were

part of a single schene.! However, presenting additional

Petitioner also clains that the judgnent against hi m had
been altered to reflect a fine of $71, 386.19 instead of
$7,386.19. The ambunt of the fine is not relevant to these
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evidence to explain his crinmes would not have hel ped petitioner.
The BI A has stated that an alien is deportabl e under section
241(a)(2) (A (i1) 1f he perforns a crimnal act and then perforns
another crimnal act, even if the two acts are simlar and part
of an overall crimnal plan. 8 U S C 8§ 1251(a)(2)(A) (ii).
Adeti ba was convicted of several counts of postal fraud invol ving
use of different credit cards on different dates which were
obt ai ned using fal se nanes and fal se social security nunbers.
This is substantial evidence to support the Bl A s order of
deportation; refusing to take additional evidence was not a

vi ol ation of due process. See lredia, 981 F.2d at 849 (hol ding

that petitioner's conviction on separate counts of credit card
fraud was substantial evidence of his participation in nmultiple
schenes) . ?

Adeti ba makes an allegation less directly, incorporating
previous statenents frombriefs into his brief before this court.
This claiminvolves the finality of his conviction for fraud.

Petitioner's attorney mssed the deadline for appeal of this

pr oceedi ngs.

2ln his reply brief, petitioner clains for the first tine
that he was denied access to |legal materials or a law library,
whi ch he needed to prepare his reply brief. Specifically, he
al l eges that he was unable to obtain access to or copies of two
cases, lredia and Animashaun, cited by the INS. A prisoner
retains the right of access to the courts; however, he nust show
prejudice to maintain a valid claimof denial of access.
Hent horn v. Swi nson, 955 F.2d 351, 354 (5th Gr. 1992), cert.
denied, 112 S. C. 2947 (1992). W have revi ewed these cases
carefully and do not believe that petitioner's case would have
been ai ded by addressing these cases because they are both
entirely dispositive of the case against him
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conviction to the Fourth Crcuit. Although petitioner still has
the possibility for collateral review of the conviction, the
direct appeal has ended. For inmmgration purposes, a conviction
is final when direct appellate reviewis exhausted, and the
possibility of collateral relief does not change Adetiba's

eligibility for deportation. See Okabe v. INS, 671 F.2d 863, 865

(5th Gr. 1982) (stating that post conviction notions do not
affect the finality of the conviction for inmgration purposes
until it is overturned). |In addition, the Bl A found that the
conviction was final for immgration purposes. This court
reviews the BIA's interpretation of the Act with great deference,

and will uphold it if it is not unreasonable. Rivera v. INS 810

F.2d 540, 540 (5th Gr. 1987). The BI A s decision that
conviction is final for inmgration purposes when direct appeal
has ended, which is based soundly on this court's prior

deci sions, is not unreasonabl e.

Adeti ba also clains that the BI A viol ated due process by
denying that he was eligible for relief pursuant to section
212(c) of the Act. 8 U.S.C. §8 1182(c). Petitioner failed to
raise this question with the BIA. This court does not address
i ssues not raised below unless they are purely legal issues and
failure to do so would result in manifest injustice. United

States v. Garcia-Pillado, 898 F.2d 36 (5th Cr. 1990). On the

facts, we are not convinced that failure to address this claim



woul d result in manifest injustice because petitioner has not
denonstrated that he was eligible for this relief.?

Petitioner nmakes several additional allegations, all of
whi ch the Bl A decided had no nerit. As to the BIA' s factua
findings, this court nmust affirmthe BIA's decision that
petitioner's clains had no nerit if the BIA has nmade no error in
law and if its factual findings are supported by reasonabl e,

substantial and probative evidence on the record as a whol e

supports its findings. Howard v. INS, 930 F.2d 432, 434 (5th
Cr. 1991). As to interpretations of the Act, this court reviews
the BIA's decision wwth great deference. Rivera, 810 F.2d at

540. One of the clainms the BIA found to be without nerit is a
chal l enge to the venue, in which Adeti ba argues that his due

process rights were violated by venue in Louisiana.* According

3Section 212(c) provides an exception to deportation for
permanent resident aliens who have lived in the United States for
seven consecutive years. Ghassan v. INS, 972 F.2d 631, 634 (5th
Cr. 1992), cert. denied, 113 S. C. 1412 (1993); Mntell v.
United States Dep't of Justice, INS, 798 F.2d 124, 125 (5th Cr
1986). Petitioner clains that when he was granted pernanent
resident alien status, his status dated back to January 1, 1982.
The section that petitioner has apparently cited for this
proposition is section 202 of Pub. L. 99-603, as anended Pub. L
100-525, 8 2(i), Oct. 24, 1988, 102 Stat. 2612. This is part of
a superseded section which only applied to Cuban or Haitian
entrants under certain circunstances. Petitioner is Nigerian.
Because Adeti ba received permanent resident status in 1989, he is
ineligible for section 212(c) relief, having failed to acquire
the requisite seven years | awful permanent residence required by
the statute and this court's decisions. 8 U S. C § 1182(c);
Ghassan, 972 F.2d at 634; Mantell, 798 F.2d at 125.

“Petitioner clains that several of his exhibits fromhis
appeal of the IJ's order do not appear in the record. However,
they do appear in the record before this Court. Also, petitioner
clains that the charging instrunent was falsified, although this
is apparently the subject of an appeal pending before the Bl A and

9



to 8 CFR 8§ 3.14(a), cited by Adetiba, jurisdiction vests when a
charging docunent is filed with the IJ by the INS, except in
ci rcunstances not at issue here. In addition, 8 CFR § 3. 20
provi des that venue shall lie at the office of the IJ where the
chargi ng docunent is filed. The IJ may all ow a change of venue
only upon notion of one of the parties for good cause after the
ot her party has been given notice and an opportunity to respond.
8 CFR 8§ 3.20. Thus, nerely because petitioner preferred venue in
Texas does not nean that venue in Louisiana was inproper.

Adeti ba al so chal |l enges assertion of jurisdiction over him
in Louisiana instead of in Texas, where he and favorable
W tnesses to his case resided. It is possible that he woul d have
been eligible for a change of venue had he noved for one. See

Baires v. INS, 856 F.2d 89, 92-93 (9th Cr. 1988) (stating that

the 1J should have granted the petitioner's notion to change
venue where the petitioner had worked in another area, had famly
there, had acquired an attorney and expert w tnesses there and
where he had not asked the court for unreasonabl e del ays);

Chlonpbs v. United States Dep't of Justice, INS, 516 F.2d 310,

312-15 (3d CGr. 1975) (holding that due process was viol ated
where | ocation for the deportation hearing prevented petitioner's
attorney fromrepresenting himand where the INS failed to
provide notice to that attorney of the proceedings). Although
petitioner clains that detaining himin Louisiana rather than in

Texas was unfair, it does not appear in the record or his brief

is not at issue here.
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that he ever requested or noved for the court to transfer him
Absent even a request that could be | oosely construed as a notion
to change venue, this court can not find that naintaining venue
in Louisiana violated due process. Thus, the Bl A's decision that
petitioner's clainms regarding venue and jurisdiction |acked nerit
is not unreasonable. Howard, 930 F.2d 434.

In addition, Adetiba apparently challenges the use by the
INS of a detainer, which he clainms was filed and w t hdrawn
several tines. It is not apparent how this violated his due
process rights. The INS has the authority to issue a detainer
pursuant to 8 U S.C. 8§ 1357(d). Petitioner's real conplaint in
this context may be that he should not have been detained in
Loui siana. However, as discussed previously, detention in
Loui si ana was proper without a notion to change venue. Again,
the BIA's decision that this claimlacked nerit not an error of
| aw and is supported by reasonabl e, substantial and probative
evi dence. Howard, 930 F.2d at 434.

He al so chal |l enges an order to show cause, dated in
handwiting February 6, 1990. |If this docunent had been issued
on this date, it would have preceded his arrest on fraud charges;
petitioner clains that this docunent shows that the INS prejudged
hi m and violated his due process rights. However, two date
stanps on this docunent indicate that it was filed in February
1991, not 1990. Thus, in all probability, this docunent was
i ssued after his arrest, and does not denonstrate that the INS

prejudged him See United States v. Wods, 995 F. 2d 713, 715
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(7th Gr. 1993) (holding that the appellant had failed to show
that there was a factual dispute where a date stanp conflicted
wth a handwitten date and that it was a trivial matter). This
was one of the clainms that the BIA dism ssed as | acking nerit.
The determ nation of the BIA as to a factual conclusion should be
upheld by the court if it is supported by substantial evidence in
the record. Howard, 930 F.2d at 434. Under these circunstances,
there is sufficient evidence to support the determ nation of the
BIA that this issue |acked nerit.

[, Concl usi on

In sum we find that the BIA's interpretation of "a single
schene" and the finality of convictions for inmmgration purposes
was reasonable. In addition, its determnation that Adetiba's
other clains |acked nerit was reasonabl e and supported by
substanti al evidence. For the foregoing reasons, we find that
the BIA was correct in dismssing petitioner's appeal. The order

of the BIAis affirned.
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