UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-4621
Summary Cal endar

JAMES RI LEY LEMONS
Peti ti oner- Appel | ant,
VERSUS
JAMES A. COLLINS, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(CA6 91 45H9)

(March 9, 1993)
Before KING DAVIS and WENER, G rcuit Judges.
DAVIS, Circuit Judge:!?
Appel l ant appeals the denial of his petition for habeas
relief. We affirm
| .
Janes Riley Lenons is in the custody of the State of Texas

follow ng his conviction for burglary of a habitation. He does not

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



chal | enge his conviction but appeals fromthe denial of a federal
habeas corpus petition challenging the proceedings in two prison
di sciplinary incidents.

The record does not contain copies of the disciplinary
reports, but the following undisputed facts are stated in the
magi strate judge's report.

On June 26, 1990, petitioner threw a cup of liquid
on Oficer D. Sanders. Petitioner states he threw the
i qui d because he had not been given a neal at neal tine.
Sergeant DuWayne Berding wtnessed the incident and
initiated disciplinary actions against petitioner for
striking an officer, report nunber 423905.

On June 27, 1990, petitioner threw a cup of liquid
on Oficers Wendell B. Warren and Robert Phillips for
failing to provide him coffee and mlk at breakfast.
Disciplinary records indicate the officers believed the
liquid was urine. O ficer Phillips initiated
di sci plinary proceedings for striking an officer, report
nunber 229961.

In his pleadings, the petitioner states that on June
27, 1990, eight officersinriot gear threatened himwth
bodily injury, forced himfromhis cell, and confi scated
his property for throwing water on officers. The
di sci plinary hearings were conducted | ater and plaintiff
was found guilty in both cases. On July 24, 1990, case

nunmber 229961 was heard. He was punished with a
reduction in good tinme status fromLine Cass Il to Line
Class IIl, forfeiture of 365 days good tine, and 15 days

comm ssary restrictions and 15 days cell restriction.

Case nunber 423905 was heard on July 30, 1990.

Petitioner was punished by the loss of 325 days good

tine.

After exhausting state renedies, Lenons filed a federal habeas
corpus petition, alleging that his property was taken w thout due
process and that his puni shnent follow ng the incidents constituted

doubl e j eopardy. He sought restoration of good tine credits, class

status, and any relief deened appropriate by the district court.



After de novo review, the district court adopted the recomendati on
of the magistrate judge to grant the respondent's notion for
summary judgnent and dism ssed the petition with prejudice. The

district court granted a certificate of probable cause.

1.
A
On COctober 23, 1991, five days after the expiration of the
extension of tinme the court granted the respondent to answer, the
respondent filed a notion for summary judgnent. Then, on Novenber
1, 1991, Lenons filed a "nmotion for default and oppose sunmary
judgnent," arguing that the respondent's tine for answering had
expired when the notion for summary judgnent was fil ed. The
magi strate judge deni ed Lenons' notion as noot.
Default judgnments are not appropriate in habeas corpus cases.
See 7 Moore's Federal Practice, 181.05[4] at 81-55 and n. 14. A
habeas petitioner is not entitled to rel ease because of the state's
tardiness in responding to the petition. See Broussard v. Lippnan,
643 F.2d 1131, 1134 (5th Cr.), cert. denied, 452 U S. 920 (1981);
US ex rel. Mattox v. Scott, 507 F.2d 919, 924 (7th Cr. 1974).
The magi strate judge did not abuse his discretion. See Mason v.
Li ster, 562 F.2d 343, 345 (5th cir. 1977).
B
Lenons asserts that prison officials entered his cell and

confiscated his property w thout affording him due process. He



contends that the district court's dismssal of his claim was
I npr oper.

"Summary judgnent is reviewed de novo, under the sane
standards the district court applies to determ ne whet her summary
judgnent is appropriate.” Anburgey v. Corhart Refractories Corp.
936 F.2d 805, 809 (5th Gr. 1991). Summary judgnent is proper

when, view ng the evidence in the |ight nost favorable to the non-

novant, " “there is no genuine issue as to any material fact and ..
the noving party is entitled to judgnent as a matter of law'" |Id.
(quoting Fed. R Cv. P. 56(c)). If the noving party neets the

initial burden of establishing that there is no genuine issue, the
burden shifts to the non-noving party to produce evidence of the
exi stence of a genuine issue for trial. Hanchey v. Energas Co.
925 F.2d 96, 97 (5th Cr. 1990).

“Nei t her habeas nor civil rights relief can be had
absent the allegation by a plaintiff that he has been deprived of
sone right secured to him by the United States Constitution or
laws." Thomas v. Torres, 717 F.2d 248, 249 (5th Cr. 1983), cert.
denied, 465 U. S. 1010 (1984). In his conplaint, Lenons alleged
that prison officials violated due process when they entered his
cell and commtted an "unauthorized" taking of his property.
However, due process is not violated by a random unauthorized
deprivation "if the state furnished an adequate post-deprivation
remedy. " Caine v. Hardy, 943 F.2d 1406, 1412 (5th Gr. 1991),
cert. denied, 112 S. C. 1474 (1992) (citations omtted). |If there

is an adequate renedy, even intentional destruction does not raise



a constitutional claim Simmons v. Poppell, 837 F.2d 1243, 1244
(5th CGr. 1988). Texas provides such a renedy. Lenons's claimis
therefore facially frivol ous. See Meyers v. Adans, 728 S.W 2d
771, 772 (Tex. 1987).

C

Lenmons contends that he was subjected to "repeated and
mul tiple" punishnents for the "water incidents on June 26 and 27
1990. " He was first disciplined for throwng water when his
personal property was confiscated and again at the disciplinary
proceedi ng. He argues that these nultiple punishnents violate the
Doubl e Jeopardy O ause.

"The guarantee against double jeopardy protects against
multiple punishnents for the sane offense and against a second
prosecution for the sanme offense after either an acquittal or
conviction." Showery v. Samaniego, 814 F.2d 200, 202 (5th Cr.
1987) (citations omtted). "The risk against which doubl e j eopardy
protects is not present in proceedings that are not “essentially
crimnal."" ld. (citations omtted). "Prison disciplinary
proceedi ngs are not part of a crimnal prosecution, and the ful
panoply of rights due a defendant in such proceedi ngs does not
apply." Wl ff v. MDonnell, 418 U. S. 539, 556, 94 S.C. 2963, 41
L. Ed. 2d 935 (1974). Therefore, the Doubl e Jeopardy C ause does not
apply, and Lenons' claimfails.

D
Lenons al so seeks the disqualification of ten judges fromthis

circuit. He all eges that the panel judges conspired wth Judge



Par ker and his court reporter by considering a false and altered
evidentiary hearing transcript in affirmng an earlier unrelated
appeal. He further asserts that the panel judges are corrupt and
have "no respect for the oath of judicial office, or, for the
integrity of the Appeals Court." He argues that he will suffer
prejudice and bias if the panel judges preside over the present
appeal .

In his notion to disqualify panel judges, Lenons fails to
support his charge of conspiracy with factual specificity. See
Hol di ness v. Stroud, 808 F.2d 417, 425 (5th Gr. 1987). Rather, he
makes unfounded allegations and insulting remarks about Judge
Par ker and the judges of this court and their bias toward him His
notion is frivolous and is stricken. See Vinson v. Heckmann, 940
F.2d 114, 116 (5th Gr. 1991) (citing Theriault v. Silber, 579 F. 2d
302, 302-03 (per curianm, cert. denied, 440 U S. 917 (1979)).

I n additi on, we i npose sanctions of $50 agai nst Lenons for his
| ack of respect toward this court. W direct Lenons to pay this
sumto the Cerk of this court. Lenons may file no further action
or appeal in any court in this circuit until he has satisfied the
sancti ons.

E

Finally, Lenons raises an issue he did not present to the
district court. He contends that prison officials are depriving
hi mof his First Arendnent right of access to this court. He asks
this court to issue a "contenpt order"” instructing the prison staff

to provide him with paper, cartons, and |egal envel opes. The



nmotion for contenpt is not properly before this court. W do not
consi der argunents or requests nmade for the first tinme on appeal.
CONCLUSI ON

Accordingly, the judgnent of the district court dismssing
Lenons's habeas corpus petition is affirnmed; the notion to
disqualify the panel judges is stricken; and the notion for
contenpt is denied. For the reasons stated above, we al so i npose
sanctions agai nst Lenons and prohibit himfromfiling any action or
appeal in any court in this circuit until he has satisfied the
sancti on.

AFFI RMED. Motion denied. Sanctions inposed.



