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Before POLI TZ, Chief Judge, GOLDBERG and JONES, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

Appel l ee Clarke is nowinprisoned for two sexual assaults
he comm tted agai nst students while he was a doctoral candi date at
the University of North Texas (UNT). He filed suit agai nst UNT,
its daily newspaper, and various university officials for alleged
violations of federal and state law commtted during the
investigation of his crime. He was particularly upset because the

university has so far denied him the opportunity to defend his

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



doctoral dissertation, the only task standing between him and a
chem stry Ph.D.

A magi strate judge, on considering the appellants' notion
for summary judgnent on qualified inmunity, recomended di sm ssal
of all of Carke's clains save that of a procedural due process
vi ol ation. She recomended denyi ng summary judgnent on i nmunity as
to this claim?! The district court adopted her reconmendati ons.
On appeal of the qualified imunity ruling, we reverse.

. BACKGROUND

Matt hew C arke was a Ph.D. student at the UNT chem stry
departnent in the spring senester of 1987.2 At that tinme, darke
had fulfilled all the prerequisites for a doctorate of chem stry
and was awaiting his dissertation defense. On My 27, C arke was
arrested for burglary and was |inked to several aggravated sexual
assaults. This informati on was conveyed to the Dean of Students
who i medi ately "bl ocked" O arke fromenrolling in the first sumrer
senester and barred himfromthe canpus. C arke found out about
these restrictions upon his attenpt to re-enroll. The effect of
the block was to prevent Carke from defending his doctoral
di ssertation. A flurry of neetings and tel ephone calls between
Cl arke and uni versity officials ensued, including aneeting on June

10, a tel ephone call on June 19 and another neeting on the 22nd of

1 She al so recommended di sm ssing UNT and the student daily
newspaper, and these defendants are no longer in the |lawsuit.

2 On an appeal froman order denying a notion for sumary judgnment

based on qualified inmunity we review the evidence in the light that is nost
favorable to the non-novant. Pfannstiel v. Gty of Marion, 918 F.2d 1178, at
1183 (5th Cir. 1990).




June. On June 24, Carke was infornmed in witing that he had been
charged with conduct that threatened the health and safety of
i ndi viduals and which adversely affected the academ c conmunity,
specifically with burglary and other crimnal charges brought
agai nst him Clarke was told that he would be provided an
opportunity to respond prior to any final disciplinary decision in
hi s case.

Cl arke's attorney sought and received a postponenent of
the disciplinary proceedings until the resolution of crimnal
charges. At such tine, UNT agreed, C arke would have ten days to
request a hearing on charges. Cl arke's disciplinary charges
remai ned stayed pending resolution of all his crimnal appeals.

During April, 1988 C arke was convicted in two separate
proceedi ngs of aggravated sexual assault. The convictions were
added to the charges against himat UNT. At this tinme he received
anot her notice fromUNT rem ndi ng hi mof his status and of the stay
of proceedings at UNT. To this date, UNT has not conducted
di sci plinary proceedi ngs under its agreenent with C arke.

All the appellants are public university officials who
are entitled to assert their defense of qualified imunity.

Procuni er v. Navarette, 434 U S. 555, 561, 98 S. Ct. 855, 859, 55

L. Ed.2d 24 (1978). The district court's order denying sumrary
judgnent on this issue is appealable even though it is

interlocutory. Harlowv. Fitzgerald, 457 U. S. 800, 818, 102 S. .

2727, 2738, 73 L.Ed. 396 (1982). Wen a defendant raises a

qualified imunity defense, "whether the conduct of which the



plaintiff conplains violated clearly establish law' is an

"essential |egal question,” Mtchell v. Forsyth, 472 U S. 511, 528,

105 S. C. 2806, 2815, 86 L.Ed.2d 411 (1985), which we review de
novo. MDuffie v. Estelle, 935 F.2d 682, 684 (5th Cr. 1991).

Qualified i munity shi el ds gover nnent officials
perform ng discretionary functions "fromcivil damage liability as
| ong as their actions coul d reasonably have been t hought consi stent

wth the rights they are alleged to have violated." Anderson v.

Creighton, 483 U. S. 635, 638, 107 S. . 3034, 3038, 97 L. Ed. 2d 523
(1987). \Wether the defendant asserting qualified immunity may be
personally liable turns on the objective | egal reasonabl eness of
the defendant's actions in light of clearly established |aw
Anderson, 483 U. S. at 639, 107 S. . at 3038. Wen the plaintiff
invokes a constitutional right such as that of procedural due
process, the appropriate inquiry is whether "the contours of the
right [are] sufficiently clear that a reasonable official would
understand what he is doing violates that right." Anderson, 483
US at 640, 107 S. . at 3039. |If reasonable public officials

could differ on the |awful ness of the defendant's actions, the

defendant is entitled to qualified immunity. Pfannstiel v. Gty of

Marion, 918 F.2d 1178, 1183 (5th Gr. 1990); Malley v. Briqggs, 475

U S. 335, 341, 106 S. . 1092, 1096, 89 L.Ed.2d 271 (1986). Thus,
even if the defendant's conduct actually violates the plaintiff's
constitutional rights, the defendant is entitled to qualified

immunity as long as the defendant's action was objectively



r easonabl e. Pf annstiel, 918 F.2d at 1183; Ml ear v. Spears, 862

F.2d 1177, 1188 (5th Cr. 1989) (H gginbotham J., concurring).
The Suprene Court recently added a new winkle to the

qualified immunity analysis by instructing courts that they nust

first determne if there was a violation of an actua

constitutional right. Siegert v. Glley, us __ , 111 s O

1789, 1793, 114 L.Ed.2d 277 (1991). Only if such a violation
occurred does the court then have to deci de whet her the contours of
the right were sufficiently clear that its violation was
obj ectively unreasonabl e.

Clarke's lawsuit asserts that UNT did not give him
appropriate pre-deprivation notice and hearing relating to his
bei ng "bl ocked" from UNT and from his dissertation defense. The
magi strate judge, ignoring oral conmunications between C arke and
university admnistrators, determned that the period between
inposition of the block and C arke's acqui escence to a stay of
proceedi ngs (July 24) constituted a possible deprivation of his
procedural due process rights upon which qualified imunity could
not rest. Under the circunstances of this case, C arke's charge of
i nadequate predeprivation notice is insupportable; his conplaint
that no predeprivation hearing occurred is so inconsistent with
protecting his rights during the crimnal proceedings that it can
hardly be taken seriously.

After being infornmed that C arke m ght have commtted
burglary and sexual assaults, UNT officials acted correctly in

barring him from canpus imediately wthout formal notice.



Gardenhire v. Chalners, 326 F. Supp. 1200, 2303 (D. Kan. 1971);

Esteban v. Central Mssouri State College, 290 F. Supp. 622, (WD

M ss. 1986); Picozzi v. Sandalow, 623 F. Supp. 1571, 1578 (E.D.

M ch. 1986) aff'd, 827 F.2d 770 (6th Cr. 1987), cert. denied, 484

U S 1044, 108 S. . 777, 98 L.Ed.2d 864 (1988); Goss v. Lopez,

419 U.S. 565, 582-83, 95 S. . 729, 740, 42 L.Ed.2d 725 (1975).
The facts of this case fall squarely within precedents that permt
di spensing with pre-suspension hearings® where charges of this
nature have been nade.

Cl arke neverthel ess contests the ti mng and adequacy of
the formal charges sent him on June 24. He contends that Goss
holds that receiving notice after suspension from a secondary
school violates due process. Goss, 419 U S. at 582-83, 95 S. C
at 740 (1975). H's reliance is m splaced. First, because Goss
i nvol ved a secondary school suspension, every day the student was
absent fromschool harned his studies. The sane tine pressure does
not obtain during the pursuit of a doctoral degree. Second, public
colleges and universities where one voluntarily enrolls as a
student should not be fully anal ogous to public schools to which
attendance is mandatory.* It nmay well be that in the university

environnent, the nature of academ c requirenents and the speci al

8 We assune arguendo, as does the university, that darke has a

property interest in receiving his graduate diploma sufficient to trigger
procedural due process protections. W do not decide the question

4 See, e.qg., Tilton v. Richardson, 403 U.S. 672, 687, 91 S. ¢
2091, 2100, 29 L.Ed. 2091 (1971) (plurality opinion of Burger, CJ.); Wdnar
v. Vincent, 454 U.S. 269, 274, n.14, 102 S. . 269, 276-77, n.14, 70 L.Ed.2d
440 (1981). Yudof, Three Faces of Academi c Freedom 32 Loyola L.R 831
(1987); Underwood, Public Funds for Private Schools: The Gap Between Hi gher
and Lower Education Wdens, 41 Educational L. Reporter 407 (1988).
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sense of comunity support less formal procedures than in pre-
col | ege education. W need not explore the extent of the
differences in rights that students may enjoy in these
environnents, however, for we are confident that Goss does not
literally govern this case. In circunstances indistinguishable
fromthose before us, a district court held that an even | onger
del ay before the issuance of charges did not violate the coll ege
student's due process rights. Picozzi, 623 F. Supp. at 1579-80.

Finally, in light of Carke's agreenent to delay his
student disciplinary hearing until the final disposition of his
crimnal case®, we find it difficult to understand exactly what
nmore pronpt notice of formal charges woul d have acconplished. In
this case, unlike Goss, the timng of the notice and subsequent
heari ng have becone conpletely de-linked. The timng of the notice
is only a precondition to a hearing, which has not occurred because
of Clarke's unilateral and self-interested decision.

As for the adequacy of the charges against C arke, the
magi strate judge erroneously found that his first post-deprivation
notice was contained in the June 24 letter. It is undisputed,
however, that C arke knew that he was bl ocked from re-enroll nent
and had a nunber of conferences with university officials fromthe
10th to the 19th concerning his situation. Wile the conferences
may not have been docunented in witing, at | east one court system

holds that there is no requirenent for witten notice from

5 Atine linmt that he has the right to waive. Nash v. Auburn
University, 621 F. Supp. 948, 954 (M D. Ala. 1985), aff'd 812 F.2d 655 (11th
Cr. 1987); Yench, 483 F.2d at 823.




suspension at universities. Anderson v. Regents of the University

of California, 99 Cal. Rep. 531, 536, 22 Cal. App. 3d 763, 771
(Cal. App. 1972); Pearlman v. Shasta Joint Junior College District

Board of Trustees, 88 Cal. Rptr. 563, 568, 9 Cal. App. 3d 873, 880-

81 (Cal. App. 1970). 1In any event, this argunent is specious, as
Cl arke nust have had nore know edge of the crimnal investigation
surrounding himthan did the university, and he had no reason to
believe that the university was pursuing other charges.

Cl arke oral ly argued t hat UNT coul d have fol | owed anot her
procedure and could have permtted him to defend his doctoral
di ssertation off canpus. He confuses right with renmedy. Hi s right
was to obtain notice and "sonme kind of hearing” in connection with
t he charges nmade agai nst him Procedural due process rights do not
guarantee a particular outcone to a disciplinary proceedi ng but
only assure that it is fairly conducted.

In any event, even if Carke had a right to an
alternative formof hearing, or to clearer and nore pronpt notice,
the officials' actions were not objectively unreasonable. W agree
with the court in Picozzi when it stated that:

In this case, [the defendant's] action was

obj ectively reasonable because it did not

violate a clearly established right of which a

reasonabl e person would have known. Nei t her

Goss, Matthews, nor any other federal |aw

clearly requires a hearing prior to the

prelimnary action [the defendant] took in

this case. He faced a situation calling for

pronpt action in requiring reliance on

i nformation supplied by ot her peopl e,

precisely the situation in which Wod called

for application of the qualified inmmunity

doctri ne. Even if [subsequent actions]
violated [the plaintiff's] constitutiona
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right, [the defendant] cannot be held Iiable
for damages because the right was not clearly
established at the tinme he took the action.

623 F. Supp. at 1580.
we REVERSE the judgnent of the district

summary j udgnent
appel | ant s.

Pi cozzi ,
Accordi ngly,
based on the

court and REMAND for entry of

qualified imunity of the university official

REVERSED and REMANDED



