IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4606
Conf er ence Cal endar

SAMWY LEGCS, JR,
Pl ai ntiff-Appellant,
vVer sus
JAMVES A. LYNAUGH ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:89-CV-375
 August 17, 1993
Before JOLLY, JONES, and DUHE, G rcuit Judges.
PER CURI AM *
This is an appeal froma judgnent based on a jury verdict in
a civil rights action filed by Sammy Leos, Jr., an inmate in
custody of the Texas Departnent of Crimnal Justice,
Institutional Division (TDCJ). In his conplaint, Leos all eged
that five TDCJ correctional officers used excessive force against
himafter one of themrequired himto submt to a strip search

We dismiss the appeal for lack of a trial transcript and

i nadequat e briefing.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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The district court denied Leos's notion for preparation of
the trial transcript at governnent expense. The court al so
denied his notion for reconsideration. Judge Davis of this Court
al so denied Leos's application for the transcript. Leos has not
sought review of Judge Davis's denial order. Leos did not obtain
a transcript on his owm, and therefore the trial transcript is
not included in the appellate record.

In his brief, Leos contends that he is entitled to a new
trial on grounds that the appellees in sone way induced his
W t ness, Roger Fuentes, not to appear in court to testify. The
docket sheet shows that the court issued a wit of habeas corpus
ad testificandumfor Fuentes. He did not testify. Nothing in
the record, however, supports Leos's assertion that the appellees
had anything to do with Fuentes's not testifying.

Leos seens to contend that the district court erred by
granting the appellees' notion to strike his anended conpl ai nt,
which alleged in part that they destroyed evidence by deleting
parts of the video tapes. The video equi pnent apparently
mal functioned. He asserts that nore than 28 m nutes of the tape
were deleted. Leos has not presented argunent on these points or
cited legal authority on support of them Accordingly, this

Court will not consider themon the nerits. Thonpkins v. Belt,

828 F.2d 298, 302 (5th Cr. 1987).

Leos has not included in the record a copy of the trial
transcript. "If the appellant intends to urge on appeal that a
finding or conclusion is unsupported by the evidence or is

contrary to the evidence, the appellant shall include in the
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record a transcript of all evidence relevant to such finding or
conclusion.” Fed. R App. P. 10(b)(2). "The failure of an
appellant to provide a transcript is a proper ground for

di sm ssal of the appeal." R chardson v. Henry, 902 F. 2d 414, 416

(5th Gir.), cert. denied, 498 U S. 901 (1990), 498 U.S. 1069

(1991).

Leos contends further that the district court erred by
denying his notion for appointnent of an expert to exam ne the
vi deo tape, allegedly because he was indigent. He asserts that
during his trial, defense counsel repeatedly stated before the
jury that he was a nenber of the Mexican Mafia, which is untrue.
Finally, he conplains that during trial, the defense "showed

shanks 13 to 14 inches long," that were not relevant to the case.
Leos contends that these events prejudiced the jury against him
The nerits of these contentions cannot be determ ned w t hout
reference to the trial transcript. Wthout a transcript we
sinply have no neans of know ng what occurred at trial and what
did not occur -- and if it did occur in what context and whet her
it prejudiced substantial rights of Leos. Because the transcript

has not been included in the appellate record, Leos's appeal is

due to be di sm ssed. Ri chardson v. Henry, 902 F.2d at 416.

APPEAL DI SM SSED



