UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-4597
Summary Cal endar

CALVI N BATES
Pl ai ntiff-Appellant,
VERSUS
CHARLES ELWONGER, Sheriff, Canp County, ET AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
CA2 91 104

May 12, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
DUHE, Circuit Judge:?!

Calvin Bates appeals the sumary dismissal of his 8§ 1983
claim Because we conclude that the nagistrate judge applied the
i ncorrect standard in assessing the validity of Bates's action, we
reverse in part and remand the case for further proceedi ngs.

| . Background and Procedural H story

Wiile incarcerated at the Upshur County (Texas) Jail,
Appel l ant passed out in his cell. Hs treating physician

di scovered that Bates's blood pressure was dangerously high, and

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



prescribed nedicine to control it. Shortly thereafter, Bates was
m stakenly released from jail, only to be re-arrested tw days
| ater. Upon his return to the Upshur County facility, Sgt. Jim
Giswold informed Appellant that his nedication had been thrown
away. Wthout his bl ood pressure nedication, Bates started having
headaches. He requested that jail officials permt himto see a
physi ci an.

On Septenber 7, 1990, Bates fell in the shower at the jail.
He was taken to the hospital energency room where the ensuing
exam nation revealed that his blood pressure was again at a
dangerously high level. Wen the doctor inquired why he had not
been taking his nedicine, Bates stated that it had been di sposed
of, and no steps had been taken by the jail's personnel to obtain
a new prescription for him The physician then called the Upshur
County Jail, and was told that Bates's nedicine was in fact at the
facility. Furthernore, according to Bates, the jail personnel
informed the doctor that Captain Nancy Betterton, the facility's
supervi sor, knew that Bates's nedicine was at the jail.

Bates, acting pro se, sued under 42 U S . C 8§ 1983 (1988),
claimng that while he was held at the Upshur County Jail, the
officials in charge of his confinenent were consciously indifferent
to his serious nedical needs. Nanmed as defendants were Charles
El wonger, Sheriff of Canp County, Texas; Captain Nancy Betterton,
Upshur County Jail Supervisor; Buck Cross, Sheriff of Upshur
County; and Sergeant Jim Giswold, Upshur County Sheriff's

Depart nent. Sheriff Elwonger was dismssed with prejudice on



Cctober 19, 1991. R 40.2 Thereafter, the remmining parties
consented to trial before a magistrate judge. R 31.

A Spears® hearing was hel d, and Appellant testified about the
events giving rise to his clains. The magi strate judge concl uded
that Bates failed to show the Appell ees possessed the "cul pable
state of m nd" necessary to support a 8§ 1983 claim and that the
confusion regarding Bates's nedicine, at npbst, anounted to
negl i gence. See R 23-24. The nmagistrate judge's report
recomended dism ssing Bates's conplaint for failing to state a
claimon which relief could be granted. Fed. R Gv. P. 12(b)(6).
See R 26. Bates filed objections to this report, which were
treated as a notion for reconsideration. R 7. The nmagistrate
j udge then adopted the previously issued report as the opinion of
the court, and dismssed the matter for the reasons set out

therein.* See R 10.

2 The Appell ant does not contest the dism ssal of Elwonger; his
notice of appeal only refers to the judgnent of May 5, 1992. R 5.
The absence of Rule 54(b) direction regarding the entry of final
judgnent does not vitiate the finality of Elwonger's dism ssal

See Fed. R Cv. P. 54(Db). Wiile there is | anguage i n the Cctober
19, 1991 order seemngly directing the entry of final judgnent as

to Elwonger, ("[A]JlIl costs of court are hereby adjudged agai nst
Plaintiff, Calvin Bates, for which | et execution issue if not paid
wthin thirty days"), it is clear that the district court's

"unm st akabl e intent" was to enter final judgnent under Rul e 54(b).
Kelly v. Lee's O d Fashi oned Hanburgers, Inc., 908 F.2d 1218, 1220
(5th Gr. 1990) (en banc). Consequently, any appeal of Sheriff
El wonger's di sm ssal would now be untinely. See Fed. R App. P

4(a) (1) .
3 Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).

4 The magi strate judge's opinion dismssing Bates's clains states
that the initial report recommended the |awsuit be dism ssed as
frivolous pursuant to 28 U S . C. 8§ 1915(d). R 7. However, the
report actually recommended di sm ssal for failure to state a claim

3



1. Standard of Revi ew

In reviewing a dismssal for failure to state a clai m under
Federal Rule of G vil Procedure 12(b)(6), we accept all well
pl eaded facts as true and view themin a |ight nost favorable to

the plaintiff. Cooper v. Sheriff, Lubbock County, Texas, 929 F.2d

1078, 1082 (5th Gr. 1991). D smssal cannot be upheld unless it
appears beyond doubt that the plaintiff would not be entitled to

recover under any set of facts that could be proved in support of

the claim Conley v. G bson, 355 U S. 41, 45-46 (1957); Wrshamyv.
Cty of Pasadena, 881 F.2d 1336, 1339 (5th Cr. 1989); Partridge v.

Two Unknown Police Oficers, 791 F.2d 1182, 1185-86 (5th Cr.

1986) .

[, Di scussi on

A. Appropriate Constitutional FraneworKk

Bates was a pretrial detainee at the tinme of his incarceration
at the Upshur County Jail: "We highlight this distinction between
pretrial detainees and convicted prisoners because the due process
clause of the fourteenth anendnent accords pretrial detainees

ri ghts not enjoyed by convicted i nmates under the ei ghth anmendnent

prohi bition of cruel and unusual punishnent." Cupit v. Jones, 835

F.2d 82, 84 (5th Cr. 1987); see generally Bell v. Wlfish, 441

U S 520, 535 (1979) (discussing basis for disparate treatnent).

Appel l ant contends that the nmagistrate judge erred in applying

Fed. R Cv. P. 12(b)(6). See R 26. As the magistrate judge's
opi nion states that Bates's action will be di sm ssed as recommended
inthe report, this opinion construes the dism ssal as one prem sed
on Rule 12(b)(6).



Ei ghth Amendnent jurisprudence to his clains, and that the
Fourteent h Anendnent provides the proper framework for anal ysis.
The magi strate judge recognized that pretrial detainees are
"entitled to be free from puni shnent during their confinenent...,6"
and are protected fromm streatnent by the Fourteenth Anendnent's

due process provision. R 23. Citing Wlson v. Seiter, --- US.

---, 111 S .. 2321 (1991), the court then eval uat ed whet her or not
the treatnment of Bates rose to the |evel of "punishnment." WIson
i nvol ved conpl aints from convicted prisoners on the conditions of
their confinenent, and the Suprene Court held that in order to
constitute an Eighth Anendnent violation, the plaintiffs had to
denonstrate that prison officials acted wth deliberate
indifference to their clainms. [d. at 2326-27. This reasoni ng was
applied to the case at bar, with the nmagistrate judge noting "The
cul pable state of mnd required in WIlson becones that which is
necessary to state a violation of the underlying constitutiona
right ...." R 8.

The nmagi strate judge's opinion was correct in first |ooking

for any manifest intent to punish. See, e.qg., Van Ceave v. United

States, 854 F.2d 82, 84 (5th Gr. 1988). Finding none, the court
then concluded its inquiry. However, further exam nation was
necessary to evaluate the validity vel non of Bates's claim
Because W1lson did not involve pretrial detainees, we do not read
it as effecting a change in evaluating 8 1983 clai ns brought by

such cl ai mant s.



B. Puni shment or Perm ssi bl e Requl ati on

The starting point in our analysis is Bell v. Wlfish, 441

U S. 520, 535 (1979). In WIfish, pretrial detainees in a federal
facility sued over the conditions of their confinenent. The trial
court granted broad relief to the prisoners, nost of which was

affirmed by the Second Circuit. See Wlfishv. Levi, 573 F. 2d 118,

124 (2nd Cir. 1978). The Second Circuit stated that due process
protections require that pretrial detainees "be subjected to only
those 'restrictions and privations' which 'inhere in their
confinenent itself or which are justified by conpelling necessities

of jail admnistration.'" 1d. (quoting Rhemv. Malcolm 597 F.2d

333, 336 (2nd Cir. 1974)).

The Suprene Court reversed, holding that there was no
constitutional basis for the "conpelling-necessity" standard. Bel
v. WIfish, 441 U. S. at 532.

I n evaluating the constitutionality of conditions or
restrictions of pretrial detainees that inplicate only

t he protection agai nst deprivation of |liberty wthout due

process of law, we think that the proper inquiry is

whet her those conditions anmount to punishnent to the

detai nee. For under the Due Process C ause, a detainee

may not be punished prior to an adjudication of guilt in

accordance with due process of |aw.

ld. at 535. Consequently, to ascertain whether a particul ar action
or policy violates a pretrial detainee's due process rights, "[a]
court nust decide whether the disability is inposed for the purpose
of punishnment or whether it is but an incident of sone other
| egiti mate governnental purpose.” 1d. at 538.

To evaluate whether or not a pretrial detainee was
i nperm ssi bly puni shed, the | ogical starting point is whether there
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is any express intent to punish. [d. Absent such "snoking gun"
evidence, a court nust next inquire whether the action or policy
affecting the detainee is reasonably related to a legitimte

gover nnent al objecti ve. Block v. Rutherford, 468 U. S. 576, 585

(1984); Bell v. Wlfish, 441 U S. at 538-39; see also Agin v.

Darnell, 664 F.2d 107, 109 (5th Gr. 1981) (actions are not
puni shnment in constitutional sense if they are "rationally rel ated
to alegitimte nonpunitive governnental purpose and not excessive
in relation to that purpose."). Finding a rational relation
between the official action or policy and the stated governnent al
objective, (e.qg. security), a court should normally defer to the

expertise of those who run correctional facilities. See Rutherford,

468 U. S. at 584-85; Wl fish, 441 U. S. at 539. However, if thereis
no reasonable relation between the action or policy and a
governnent al objective, or if the governnental objectiveis itself
illegitimate, a court may perm ssibly infer that the purpose of the

action or policy is punitive in nature. See Rutherford, 468 U S. at

585; Wlfish, 441 U S. at 539; dgin, 664 F.2d at 109.

C. | nadequate Medical Care

We applied the reasoning of Bell v. Wl fish and its progeny to
a pretrial detainee's clains alleging inadequate nedical care in

Cupit v. Jones, 835 F.2d 82 (5th Cir. 1987): "[P]retrial detainees

are entitled to reasonable nedical care unless the failure to
supply that care is reasonably related to a | egi ti mate gover nnent al

objective.” 1d. at 85; accord Fields v. Gty of South Houston

Tex., 922 F.2d 1183, 1191 (5th Cr. 1991); Pfannstiel v. Gty of




Marion, 918 F.2d 1178, 1186 (5th Cr. 1990); Van Ceave v. United

States, 854 F.2d 82, 84 (5th Cr. 1988).

A detainee's nedical care could be unreasonable "if he told
jail authorities that he needed his prescribed nedication ... and
if they did not have hi m exam ned or otherw se adequately respond

to his requests,"” Thomas v. Kippermann, 846 F.2d 1009, 1011 (5th

Cr. 1988); or, if officials knew of a serious nedical condition
and essentially ignored it. Fields, 922 F.2d at 1191.

In the instant case, there was never any inquiry by the
district court into either the Upshur County Jail's policy on
di spensing prescription nedication, or the facility's policies
regardi ng detai nee access to physician services. These are issues
to be dealt with on remand.

| V. Concl usion

The dism ssal of the claimagainst Sheriff Elwonger of Canp
County, Texas, is AFFIRVED. Additionally, Appellant has failed to
show how Upshur County Sheriff Buck Cross deprived him of any
constitutional rights. Cross played no part in the events giving
rise to Bates's clains; a defendant cannot be held |iable under 8§
1983 on a theory of vicarious liability, including respondeat
superior.® The disnissal of clains against Appellee Cross is,

t her ef ore, AFFI RVED

> Baskin v. Parker, 602 F.2d 1205, 1207-08 (5th Cir. 1979); see
al so Thonpson v. Steele, 709 F.2d 381, 382 (5th Gr.) ("Personal
i nvol venent is an essential elenent of a civil rights cause of
action."), cert. denied, 464 U S. 897 (1983).
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The district court applied Ei ghth Anendnent reasoning to this
pretrial detainee case. We remand for consideration under the
Fourteenth Anendnent standards discussed above. Therefore, the
di sm ssal of clains against Appellees Betterton and Giswold is
REVERSED, and the matter REMANDED.

AFFI RVED in part; REVERSED and REMANDED in part.



