IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4592
Summary Cal endar

JOSEPH MARTI N TATE and DI ANE TATE,

Pl aintiffs-Appellants,
V.
METROPOLI TAN LI FE | NSURANCE CO.,

Def endant

MOBIL O L CORP.
Def endant - Appel | ee

Appeal fromthe United States District Court
for the Western District of Loui siana
( CA- 90- 705)

(Novenber 19, 1992)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Joseph Tate and his wife, D ane Tate, appeal fromthe
district court's entry of summary judgnent against them Finding

that there are no genuine issues of material fact and that the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Tates are not entitled to any relief as a matter of |aw, we

affirm

| .

Mobil QI Corporation ("Mbil") hired Joseph Tate in 1981.
Tate enrolled in an enpl oyee nedical plan ("the plan"), which
i ncl uded health insurance coverage underwitten by Metropolitan
Life I nsurance Conpany ("Metropolitan Life"). It is undisputed
that the plan is governed by the Enploynent Retirenent |ncone
Security Act ("ERISA"), 29 U S.C. §8 1001 et seq. It is also
undi sputed that Mbil has been the adm nistrator of the plan
during the tinme period relevant to this case.

In 1982, Joseph Tate married his first wife, GQoria Tate,
whom he |isted as a dependant under the plan. Wile he was stil
enpl oyed by Mobil, Tate divorced his first wwfe. Thereafter, in
March 1986, Tate was injured in the course of enploynent.
Foll ow ng the accident, he received short-termdisability
benefits from Mobil until Septenber 1986, when it becane apparent
that Tate could not return to work. From Septenber 1986 until
April 1989, Tate received long-termdisability benefits from
Mobil. Tate renmained enrolled in Mbil's plan throughout this
t hree-year peri od.

In January 1989, Tate married his second wife, D ane Tate.
This action arose when Diane Tate sought to recover benefits
under Mobil's plan. The Tates claimthat by virtue of Joseph

Tate's continued enroll nent under the plan and his status as a



recipient of long-termdisability paynents, Di ane Tate becane a
covered dependant who was entitled to benefits. Mobil denied
D ane Tate's claimfor such benefits and this action ensued.

The Tates originally instituted this action in Louisiana
state court in March 1990. Because the Tates' clai mwas governed
by ERI SA, the defendants renoved the case to federal district
court. Following the renoval, the parties agreed to dism ss
Metropolitan Life as a co-defendant.

Mobi | then noved for summary judgnent. Mbil submtted the
affidavit of Jane Loughlin, a conpany executive in charge of
setting policy for Mbil's Corporate Conpensation and Benefits
Departnent. Mbil also offered a copy of the plan, together with
pertinent policy statenents issued to enployees that interpreted
the plan, which Loughlin discussed in her affidavit. Mbbi
contended that Di ane Tate was not covered under the plan because
it extended coverage only to dependents who were |isted at the
time Tate began to receive his long-termdisability benefits in
Septenber 1986. The Tates argued that Diane Tate qualified as a
"dependent spouse" under the plan. The district court granted
summary judgnent for Mbil, and the Tates filed a tinely notice

of appeal .?2

2 Tate filed a separate ERI SA action agai nst Mbil seeking
to recover proceeds froman Enpl oyee Savings Plan. The federal
district court entered sunmary judgnent against the Tates. See
Tate v. Mobil QI Corp., Gvil Action No. 87-2223 (WD. La.
February 7, 1991). That action is not part of this appeal.

3



I.
I n nunerous cases, this Court has set forth the rel evant

princi ples governing summary judgnent. In Sins v. Mnunental

Ceneral Ins. Co., 960 F.2d 478, 479 (5th Cr. 1992), we stated:

Summary judgnent is appropriate if the record
di scloses "that there is no genuine issue as to
any material fact and that the noving party is
entitled to a judgnent as a matter of law.' In
reviewi ng the sunmary judgnent, we apply the sane
standard of review as did the district court. The
pl eadi ngs, depositions, adm ssions, . . . together
wth affidavits, nmust denonstrate that no genuine
issue of material fact remains. To that end we
must 'review the facts drawing all inferences nost
favorable to the party opposing the notion.' If
the record taken as a whole could not lead a
rational trier of fact to find for the nonnoving
party, there is no genuine issue for trial.
See also Fed. R Cv. P. 56. Thus, we nust determne (i) whether
there is any genuine issue of material fact, and (ii) whether, as

a matter of law, Mbil is entitled to a judgnent in their favor.

A. Are the any genuine issues of material fact?

The Tates argue that there are such genui ne issues, which
precl ude summary judgnent. Specifically, they contend that the
version of the plan submtted by Mbil to the court below is not
the version that covers Joseph Tate. As plaintiffs in this
action, the Tates bear the burden of providing the applicable
pl an whi ch governs the disputed claim Not only have the Tates
not done so, but also Mbil has offered copies of various
docunents which, the district court held, governed the Tates

claim



Based on the effective dates on the faces of the various
docunents, and specific |language in the plan stating that it

applied to "[e]very [e] npl oyee enpl oyed by [Mbil]," we |ikew se
beli eve that the docunents offered were the ones in effect when
Joseph Tate's enploynent with Mbil ceased in Septenber 1986.
Because Tate has not alleged that the docunents submtted by
Loughlin were fraudulent -- but instead sinply argues that they
are inapplicable and that sone other nedical plan applied to him
-- the district court's legal conclusion that the docunents
applied to Tate was proper for purposes for sunmary judgnent.
Furthernore, the Tates have not explained how the purported
"other" plan differs fromthe plan submtted by Jane Loughlin in
her affidavit. Because the Tates failed during discovery to
provide a copy of the alleged "other" plan, their bare allegation
that a different plan governs Diane Tate's claimis insufficient
to prevent sunmary judgnent.?3

The Tates attenpt to controvert Jane Loughlin's affidavit by
in effect alleging that she is incredible. In this regard, we

note that Rule 56(e) provides that, in a notion for summary

judgnent, "[s]upporting . . . affidavits shall be nmade on

3 W note that even if there were in fact sone prior version
of the plan whose provisions were different fromthe plan
subm tted by Loughlin, that prior plan would not control. As we
recently held in Vasseur v. Halliburton Co., 950 F.2d 1002, 1006
(5th Gr. 1992), under ERI SA, an enpl oyee benefit plan such as

that provided by Mbil need not be "maintain[ed] . . . at a
particular level. . . . ER SA permts an enployer to decrease or
i ncrease benefits." Because any provisions of a prior plan did
not "vest," id., the Tates have no ERI SA action based on any

prior plan.



personal know edge, shall set forth such facts as woul d be

adm ssible in evidence, and shall show affirmatively that the
affiant is conpetent to testify to the matters stated therein."
In her affidavit, Loughlin states her enploynent position, her
job responsibilities, and the plan's rel evant provisions. Copies
of the plan and the plan sumaries are attached to the affidavit.
Besi des nmaki ng the bare allegation, the Tates have not
denonstrated how Loughlin is incredible. Therefore, it was
proper for the district court to rely on her affidavit. Cf.

Duplantis v. Shell O fshore, Inc., 948 F.2d 187, 191 (5th G

1991) ("no indication that Robert is qualified to render opinions
on such matters"). Accordingly, there are no genuine issues of

mat eri al fact.

B. I's Mbil entitled to judgnent as a matter of |aw?

We next must ascertain whether the provisions of the plan
submtted by Mbil clearly define the rights and liabilities of
the parties in the manner determned by the district court.* W
initially observe that according to the plan's own terns, Mbil,
as admnistrator, has the discretion to interpret the plan's
provisions. "The text of the Plan shall control . . . Any
interpretation of the Plan by Counsel for the Conpany shall be

concl usive as between an enpl oyer-corporation and its Enpl oyees

and . . . nmay be relied upon by all parties in interest." The

4 For the benefit of the parties we will specifically cite
the provisions of the plan, plan sunmaries, or insurance policy
guides to which we refer.



Plan, Art. X, 8 5 (enphasis in original). Furthernore, Mbil"'s
determ nation of clains are final and binding on all parties.
The Plan, Art. X, 8§ 4(b).

The plan specifically addresses the situation where
enpl oynent ceases as a result of a long-termdisability and a
former enpl oyee's dependents seek benefits:

All coverage of an Enployee including . . . his
Dependent Coverage, shall automatically cease on
the | ast day of the cal endar nonth in which the
date of term nation of the Enpl oyee's enpl oynent
occurs, except that . . . the coverage of an

Enpl oyee or forner Enployee may be continued . . .
during periods the Enpl oyee qualifies for benefits
under the Long Term Disability Pl an.

The Plan, Art. VI, 8 1 (enphasis in original). In policy guides
and summary descriptions of the plan, Mbil has interpreted
"“continued coverage" as limting dependent coverage to those
dependents covered at the tine that the policy holder is eligible
for long termbenefits. See "MED 730 POLICY" 8§ VIII ("overview'
of Plan) (07/31/86) ("The only spouse eligible for coverage is
the spouse of record at the tinme the participant . . . is placed
on [long-termdisability]. If the participant marries or

remarries at a later date, the spouse of such nmarriage is not

eligible for coverage.").® See also Conprehensive Medical Plan

(a "descriptive sunmary of the Plan"), 8 19, at CM 33 (May 1981)
("Medical coverage . . . is available for your spouse and your

eligible unmarried children if they are covered at the tine you

> Note that this policy statenent was issued two nonths
before Joseph Tate was placed on long-termdisability status in
Sept enber 1986.



becone entitled to Long Term Disability Benefits.");

Conprehensive Medical Plan & Mobil Dental Plan, 8 9 ("summary

pl an description”) (July 1987) (sane). Under Mobil's
interpretation of the plan, D ane Tate was never eligible for
benefits since it is undisputed that Joseph Tate began to receive
long termdisability benefits in 1986 and that Joseph and D ane
married in 1989.

A court must give substantial deference to an
admnistrator's interpretation of an enpl oyee benefits pl an
governed by ERI SA when the plan expressly gives the adm ni strator

discretion to interpret it. See Firestone Tire & Rubber Co. V.

Bruch, 489 U. S. 101, 115 (1989); see also Jordan v. Caneron lron

Wrks, Inc., 900 F.2d 53, 55 (5th Gr.) cert. denied, 111 S. C

344 (1990). This deference entails a two-part test: whether the
interpretation is legally correct and, if not, whether the
"Interpretation constitutes an abuse of discretion.” Jordan, 900
F.2d at 56.

In view of the | anguage of the plan's rel evant provision,
see Art. VI, 8 1, it is clear that Mbil's interpretation is
legally correct. |In particular, Mbil has not ignored any
determ native | anguage in the plan itself that woul d have
requi red Mobil to afford Diane Tate any benefits as a dependant
under her husband's coverage. The plan's |anguage reasonably
permts the interpretation given by Mbil in the overview and
pl an sunmaries. Mbil, thus, did not abuse its discretion in

interpreting the plan as it did.



L1,
Because there are no genuine issues of material fact and
because -- as a matter of law -- D ane Tate was not entitled to
any benefits under Mbil's enpl oyee benefits plan, we AFFIRMthe

district court's entry of sunmary judgnent for Mbbil.



