IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4585
Summary Cal endar

LARRY MARTI N GRAY,
Peti ti oner- Appel | ant,
vVer sus
JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(CA5 91 55)

(June 25, 1993 )
Before JOLLY, BARKSDALE, and E. GARZA, Circuit Judges.
PER CURI AM *

Larry Martin Gray was convicted by a Texas state jury of
aggravat ed robbery and was sentenced to a term of inprisonnent of
forty years. Gay filed a pro se appeal, and his conviction and
sentence were affirnmed. Gay filed a petition for discretionary

review that was denied and a notion for rehearing of the ruling

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



which was al so deni ed. The U. S. Suprenme Court denied Gay's

petition for wit of certiorari. See Gay v. Texas, (US

February 21, 1989) (No. 88-6143). Gay filed an application for
habeas corpus relief, and the trial court issued findings of fact
and concl usi ons of | aw recommendi ng deni al of the application. The
Texas Court of Crimnal Appeals denied the application without a
witten order.

Gay filed a petition for federal habeas relief, alleging that
his conviction was based on insufficient evidence, that
prosecutorial m sconduct occurred during the course of his trial,
that his in-court identification was based upon inpermssibly
suggestive procedures, and ineffective assistance of counsel. The
magi strate judge issued a report, recomendi ng that Gay's clains
based on prosecutorial msconduct be dism ssed as procedurally
barred and that the remaining clains be denied. The district
court, after a de novo review of Gay's objections to the
magi strate judge's report, adopted the nmmgistrate judge's
recommendation and denied the petition with prejudice. The
district court issued a certificate of probable cause.

I

Gray argues that the -evidence presented at trial was
insufficient to show that he placed the victim of the robbery,
Janes Stanley, in fear of immnent bodily injury and death by using
and exhibiting a firearm Gay contends that Stanley's testinony

establi shed that he did not fear that he woul d be harnmed or kil l ed.



In evaluating whether a state conviction is supported by
sufficient evidence, this court nust viewthe evidence in the |light
nmost favorable to the prosecution and then determ ne whether a
rational trier of fact could have found the petitioner guilty

beyond a reasonabl e doubt. |shamv. Collins, 905 F.2d 67, 69 (5th

Cr. 1990). This standard nust be applied with reference to the
substantive elenents of the crimnal offense as defined by state
law. 1d. A person conmts aggravated robbery under Texas law if
he commts theft, with the intent to obtain or control the
property, and intentionally or knowingly threatens or places
another in fear of immnent bodily injury or death with the use or
exhibition of a deadly weapon. Tex. Penal Code Ann. 88 29.02
29.03 (West 1989).

"It is proper to allege alternative nmeans by which a cri nme was

commtted conjunctively." Sneed v. Texas, 734 S.W2d 20, 22 (Tex.

Ct. App. 1987) (citation omtted). |If the indictnent alleges nore
than one neans of commtting the crinme, the State is required to
prove only one of the neans in which the crine may be conmtted.
Id.

The evidence reflected that G ay entered a Pizza Hut | ate one
evening and pulled a gun on the assistant nmanager, Janes Stanl ey.
Stanley testified that he was in fear of his |life when Gay pointed
the gun at himand that he cooperated wth Gray based on that fear.
Stanl ey stated on cross-exam nation that he did not believe that he

woul d be harned if he cooperated with G ay.



The evidence that Gay felt physically threatened by Gay's
exhi bition of the gun at the tinme of the robbery was sufficient to
support the aggravated robbery conviction. The state appellate
court found the evidence was sufficient, and such finding is

entitled to "great weight." Duff-Smth v. Collins, 973 F.2d 1175,

1184 (5th Gir. 1992), cert. denied, 61 U. S.L.W 3731 (U.S. Apr. 26,

1993) (No. 92-8047). The evidence was clearly sufficient to
support the conviction.

Gray argues in his reply brief that the jury charge was
i nproper because it was not stated in the disjunctive, resultingin
the placenent of a heavier burden of proof than was necessary on
the respondent. Because Gray did not raise the jury-charge issue
in his district court petition, we are foreclosed fromconsidering

the issue. U.S. v. Smth, 915 F.2d 959, 964 (5th Gr. 1990).

|1
Gray argues that the district court erred in finding his
prosecutorial -m sconduct issues are procedural |y barred because he
failed to raise the issues on direct appeal. Gay contends that
the state appellate court did not explicitly rely on state-|aw
grounds in dismssing his clains.
A federal habeas court will not reviewa state court's hol di ng
on a federal-law claimthat rests upon a state-law ground that is
i ndependent of the nerits of the federal claim and adequate to

support the state court's judgnent. Sawers v. Collins, 986 F.2d

1493, 1499 (5th Gr. 1993). |If a state court refuses to review a



federal claimbecause it is procedurally barred under state |law, a
federal court wll not ordinarily review the federal claim |d.
"Where there has been one reasoned state judgnent rejecting a
federal claim |ater unexpl ai ned orders uphol ding the judgnent or
rejecting the sane claim [are presuned] to rest upon the sane
ground."” 1d. (citation omtted).

I n recomendi ng denial of the portions of Gray's application
for post-conviction relief based on prosecutorial msconduct, the
state district court did not address the nerits and stated that the
grounds rai sed were errors subject to review on appeal. The state
appellate court denied the application wthout witten order,
raising the presunption that the prosecutorial msconduct clains
wer e deni ed on the basis of the procedural bar. No evidence rebuts
that presunption. The failure to raise an issue on direct appeal

may serve as a basis for a procedural default. See dark v. Texas,

788 F.2d 309, 310 (5th Gr. 1986). Because Gray's clains are
procedurally barred under state |law, federal habeas review is not
perm ssible unless Gay shows cause and prejudice or that the
failure to review the claim wll result in a mscarriage of

justice. Smth v. Collins, 977 F.2d 951, 956 (5th Cr. 1992). To

establish "cause," Gay nust show that he was prevented from
raising the issues on appeal by sone external inpedinent.

McCl eskey v. Zant, u. S. , 111 S. O 1454, 1470, 113 L.Ed.2d

517 (1991). Gay was aware of the all eged prosecutorial m sconduct

at the conclusion of the trial and thus has not denpnstrated cause



for the failure to raise the issues on direct appeal. G ay has not
denonstrated that manifest injustice will occur if the clains are
not revi ewed because he has not all eged facts indicating his actual
i nnocence. 1d. at 1471. (federal court nust address constitutional
claimthat is barred if it is supplenented with a col orabl e show ng
of factual innocence). The district court was correct in finding
the issues dealing with prosecutorial msconduct are procedurally
barr ed.
1]

Gray argues that his in-court identification by wtnesses
shoul d have been suppressed because the w tnesses were shown a
phot ographic line-up on the day before trial. Gay also contends
that the previous photographic line-up shown to Kenneth Wi ght ner
was i nperm ssi bly suggestive because he was wearing an orange jail
uniform Gay finally argues that the identification procedure was
i nval id because he was the only black man in the courtroomand the
W t nesses were permtted to viewhimin the courtroom resultingin
a one-man |ine-up.

The police showed Janes St anl ey and Constance G een, Pizza Hut
enpl oyees who were working on the night of the robbery, six
pi ctures of nen, including a photo of Gay, several nonths after
the robbery occurred. The pictures, taken fromthe chest up, were
of men of the sanme race with basically the sane body build.
Stanley and Green testified that the officer did not indicate that

the suspect's picture was included in the line-up and that the



officer did not recommend that a certain photograph be chosen.

Stanley and Green each selected the picture of Gay out of the
line-up as the man who robbed the restaurant. Kenneth Wi ght ner,

who was present when Gray entered the store and saw hi ml eaving t he
restaurant while standing outside the restaurant, was shown a
different pictorial |ine-up containing a nore recent photograph of

G ay. Wi ght ner was shown six pictures of nen of the sane race
and simlar builds, and he selected the picture of Gay w thout any
suggestion fromthe officer. Wightner testified that he did not

pl ace significance on the fact that Gay was dressed differently
fromthe other individuals in the photographic |ine-up shown to him
and that he did not recognize Gay's shirt as a part of a jail

uni form The wtnesses acknow edged that they were shown
phot ocopi es of the same photographic |ine-ups again shortly before
trial and that they were each able to identify Gay in the |ine-

ups. The evidence does not reflect that the photographic Iine-ups
showmn to the wtnesses on tw different occasions were
i nperm ssi bly suggestive on either occasion.

W would further point out that the identifications were
reliable based on the totality of the circunstances. Each of the
W t nesses positively identified Gray at trial as the individual who
robbed the store, based on their observations on the night of the
robbery. The restaurant was well-lit, and Stanley and Green had a
three-to-five mnute frontal view of the perpetrator froma cl ose

range. Wightner observed Gay in the restaurant and in the



parking |ot. Finally, each of the wtnesses gave a detailed
description of the robber.
|V
Gray argues that the prosecutor acted inproperly in show ng
the witnesses the photographic line-up on the day before trial
w thout notifying Gray's counsel. The Sixth Anendnent does not
grant a suspect the right to counsel at photographic displays

conducted by the governnment in an attenpt to identify the

perpetrator of a crinme. U.S. v. Ash, 413 U. S. 300, 321, 93 S.
2568, 37 L.Ed.2d 619 (1973). This argunent is without nerit.
\%

Gray argues that his attorney was ineffective during the
course of the trial because of his failure to object to
prosecutorial msconduct. W disagree.

Gray argues that his counsel was i neffective because he fail ed
to object to a series of |eading questions by the prosecutor which
addressed central issues in his case. Al t hough sone of the
guestions may have been Il eading in nature, the failure to object to

| eadi ng questions is ordinarily a matter of trial strategy which

w Il not be questioned by the Court. Burnett v. Collins, 982 F. 2d
922, 930 (5th Cr. 1993). Further, Gay has not denonstrated how
t he questions and the responses recei ved rendered the result of his
trial unreliable or fundanentally unfair.

Gray contends that his counsel was ineffective because he

failed to object to the prosecutor's statenent during opening



argunent that the burden is on the State to prove the charge
agai nst the defendant to a noral certainty and further erred by
adopting that standard of proof in counsel's opening.

The prosecutor's statenent placed a greater burden of proof on
the State than necessary because proof beyond a reasonabl e doubt is

all that is required. U.S. v. Lane, 693 F.2d 385, 391 (5th Gr.

1982). Because the statenent was favorable to the defense, counsel
acted reasonably in not objecting to the statenent and i n adopting
t he standard.

Gray further contends that his counsel erred in not objecting
to the prosecution's statenent of the elenents to be proved which
were not in conformty with the jury charge given. Specifically,
Gray is conpl aining because the prosecutor told the jury that the
State nust prove that Gay commtted theft of property while
intentionally or know ngly threatening or placing another in fear
of immnent bodily harm or death, by using a weapon. The jury
charge in one section erroneously stated there nust be proof of
intent to place the victimin fear of bodily harm and death
However, the prosecutor's statenent was in conformty with the
el ements of aggravated robbery under Texas |aw, and there was no
basis for counsel to object to the statenent. Tex. Penal Code Ann.
88 29.02, 29.03 (West 1989).

Gray contends that his counsel erred in not requesting the
jury to return a verdict of not guilty. Gay cites the Court to a

statenent nmade by his counsel during the punishnment phase of the



trial. Because the jury had already determned Gay's qguilt,
counsel did not err in acknow edging Gray's wongdoi ng in seeking
a lenient penalty. Gay contends that counsel was ineffective
because he did not object to the prosecutor characterizing the
aggravated robbery as "just short of capital nurder.” The
prosecution correctly characterized aggravated robbery, a first
degree felony, as directly below capital felonies with respect to
its gravity in the classification of serious offenses against the
state. Tex. Penal Code Ann. 8 12.04 (West 1974), 8§ 29.03(b) (West
1989) . Counsel was not deficient in failing to object to the
st at enent .

Gray also argues that counsel should have objected to the
prosecutor advising the jury that the state would seek a | engthy
sentence because the statenent indicated that Gay had prior
convictions or that the evidence of guilt was overwhel mng. The
prosecutor during voir dire was nerely advising the potential
jurors of the possible sentence that could be inposed in the case
and inquiring whether they had a problem with inposing such a
sentence. The statenent was not objectionable.

Gray contends that his counsel was ineffective in failing to
object to the prosecution's use of perjured testinony at trial.
Gray argues that Kenneth Wightner's testinony that he observed
Gray standing by the cash register in the restaurant for a few
mnutes is false because he gave a contradictory statenent to

police on the night of the robbery. |In cross-exam ning Wi ghtner,

-10-



Gray's counsel pointed out the inconsistency in the testinony and
Wightner's statenent that Gay passed him as he wal ked out the
restaurant in an effort to inpeach Wightner. Wightner admtted
the i nconsi stency and gave an explanation for his error.

To show a due process violation as a result of the use of
perjured testinony, a petitioner nust showthat the testinony given
was false, that the falsity was material in that it would have

affected the jury's verdict, and that the prosecution used the

testinony knowing that it was false. May v. Collins, 955 F. 2d 299,
315 (5th Gr.) cert. denied, 112 S. C. 1925 (1992). G ay has not

shown that his counsel failed to object to the adm ssion of false
testinony that affected the outconme of the verdict. Nor has G ay
denonstrated that the other testinony which he cites is perjurious.
Counsel did not err in failing to object to the adm ssion of
perjured testinony.

Gray argues that his counsel was ineffective in failing to
object to the introduction of hearsay testinony by Oficer Scott
because counsel could not cross-exam ne the sources. The all eged
hearsay testinony occurred during the follow ng col |l oquy:

Q And, can you tell the jury how you
devel oped that suspect?

A By working with a detective on the
Texar kana, Arkansas, side and talking to sone
peopl e that had been put in jail and on the
street, we cane up with a suspect.
The testinony was introduced to establish why the police

considered Gay to be a suspect and not to establish the

-11-



trut hful ness of the statenments of the informants. Therefore, the
testinony did not constitute hearsay. Tex. R Crim Evid. 801.

Gray argues that his counsel erred in failing to object to the
prosecution bolstering a wtness's hearsay testinony. The
testinony of Oficer Mke Scott which Gay contends was
objectionable reflected that Stanley, Geen, and Wi ghtner
identified Gay in the photographic line-up in Scott's presence.
Scott's statenent of his observations did not constitute hearsay
testinony and, therefore, counsel did not err in failing to object
to the testinony.

Gray contends that his counsel was i neffective because he did
not object to the prosecutor's explanation during closing argunent
why the victins were able to recall Gay's features. The
prosecutor pointed out that if a person points a gun at you, you
will renmenber the incident and the individual's face. G ay
contends that the prosecutor gave the appearance of being an expert
wtness and that his argunent bolstered the testinony of the
identification Ww tnesses. Gray's argunent is meritless.
Certainly, Gray has not denonstrated that the prosecutor's remark
was so inflammatory as to deprive himof a fair trial

Gray argues that his counsel was ineffective for failing to
object to the prosecutor expressing his personal opinion regarding
Gray's guilt during the voir dire and closing argunent. The first
remark that Gray conplains about is the prosecutor's statenent

during voir dire that he believed Gay's guilt would be supported

-12-



by the evidence. Such a statenent has been held to be perm ssible

and, thus, counsel did not err in failing to object. See U.S. v.

Strnel, 744 F.2d 1086, 1089 (5th Cr. 1984). In the other
statenents cited by Gray, the prosecutor stated that G ay had been
identified and was gquilty beyond a reasonable doubt. The
prosecutor was nerely stating his belief based on the evidence, and
his statenents did not bolster the credibility of the w tnesses.
In any event, Gay has not denonstrated that the statenents
deprived himof a fair trial.

Gray argues that his counsel was ineffective in failing to
object to the prosecutor presenting false facts to the jury during
the penalty phase of the trial by stating Gay commtted five
robberi es when he had been previously convicted of four robberies.
The prosecutor erroneously stated that Gay had five previous
robbery convictions because Gray had been previously convicted of
only four robberies. The error was obvi ously uni ntenti onal because
the parties had just entered into a stipulation correctly listing
Gray's past convictions and the stipulation was admtted into
evi dence. The statenent did not constitute prosecutoria
m sconduct. Gray has not denonstrated that the failure to object
rendered his trial unfair, especially inlight of the fact that the
jury had the benefit of the stipulation.

Gray argues that his counsel was ineffective in failing to
object to the prosecutor's argunent to the jury that it should

consider its duty to the community in the course of its

- 13-



del i berati ons. The argunent mnade by the prosecutor was a
perm ssible plea for |aw enforcenent and was not objectionable

US v. Caballero, 712 F.2d 126, 132 (5th Cr. 1983). Therefore,

counsel was not deficient in his failure to object.

Lastly, Gray argues that his counsel was ineffective in
failing to object to the prosecutor's bolstering the credibility of
the grand jury that indicted him during the voir dire. The
prosecutor was nerely explaining the grand jury systemto the jury.
The prosecutor specifically advised the jury that the grand jury
indictnment did not constitute evidence agai nst the defendant and
that it was not to be considered as evidence. The statenent was
not obj ectionable and certainly had no effect onthe reliability of
the outcone of the trial

In sum Gay has failed to denonstrate an ineffective
assi stance of counsel claim

Vi

For the reasons set out above, the judgnent of the district

court denying federal habeas relief to Larry Martin Gay is

AFFI RMED
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