UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4574
Summary Cal endar

HECTOR ESPARZA- ALVAREZ,
Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON SERVI CE
Respondent .

On Petition for Review of an O der of
the Board of Inmgration Appeals

(A35 512 558)
( Decenber 30, 1992 )

Before POLITZ, Chief Judge, H G3 NBOTHAM and WENER, GCircuit
Judges.

PER CURI AM *

Claimng denial of due process, Hector Esparza-Alvarez
petitions for review of an order of the Board of Inmgration
Appeal s which declined to reopen his deportation proceedi ng and

di sm ssed his appeal. Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Admtted to the United States as a | awful pernmanent resident
in 1978, Esparza was convicted in 1990 of burglary of a habitation
wthintent tocommt theft and forgery. He conceded deportability
under section 241(a)(2)(A)(ii) of the Immgration and Nationality
Act.! At his August 9, 1991 deportation hearing, Esparza, through
counsel, infornmed the i mm gration judge that he wi shed to apply for
di scretionary relief wunder section 212(c) of the Act.? The
immgration judge set January 6, 1992 as the deadline for the
filing of his waiver application.

On January 6, 1992, Esparza's attorney filed a Form |-191
wai ver application together with a letter stating that Esparza was
unable to pay the application fee. Three days later the waiver
application was returned with a letter explaining that the request
for a fee waiver did not conply with the requirenents of 8 C F. R
8§ 3.23 and granting until January 20, 1992 for resubm ssion of the
Forml-191 together with a legally sufficient request for waiver of
f ees. Nei t her docunent was submitted. On January 23, 1992 the
imm gration judge entered an order of deportation. Esparza was
unable to pay his first lawer's fees and on February 4, 1992 he
requested an extension to obtain counsel. On February 28, 1992 his
wfe wote to explain that her husband was unable to pay the
application fee because he had broken his arm and to reurge his
request for relief fromdeportation. The BIAtreated the letter as

a notion to reopen and denied it and dism ssed the appeal. This

18 U.S.C. § 1251(a)(2)(A)(ii).
28 U.S.C. § 1182(c).



petition for review tinely foll owed.

Esparza maintains that denial of his application for relief
from deportation without a hearing violates due process. The
record belies this assertion. Esparza was afforded an opportunity
for a hearing. He had only to file the proper application
docunents in atinely fashion. Wen he failed to do so after five-
months' |lead tinme, he was given an extension. Relief was denied
only after he mssed the second deadline wthout a reasonable
explanation. This anply qualifies as a constitutionally adequate
opportunity for hearing.® One "cannot ignore the process duly
extended to him and | ater conplain that he was not accorded due
process."*

The petition for review is DEN ED.

3Cf. Patel v. United States |I.N.S., 803 F.2d 804 (5th Cr
1986) (affirmng validity of in absentia hearing where petitioner
was afforded reasonabl e opportunity to be present and failed to
denonstrate reasonabl e cause for his absence); see al so Reyes-
Arias v. I.N. S., 866 F.2d 500, 503 (D.C.Cir. 1989) ("[T]he BIA,
i ke other agencies in the nodern adm nistrative state, has a
keen interest in securing the orderly disposition of the nunerous
clains which enter the vast apparatus of the INS. ").

‘Gl loway v. State of Louisiana, 817 F.2d 1154, 1158 (5th
Cr. 1987).



