IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4531
Summary Cal endar

THERESA WESTRI CK, | ndividually and as
Representative of the Estate of
Curtis Terance Rose,

Pl ai ntiff-Appellee,
ver sus

CITY OF LEW SVI LLE, ET AL.,
Def endant s,

STEVE McFADDEN, As an | ndivi dual and
in his official capacity as Police
Chi ef of Lewi sville, Texas,

Def endant - Appel | ant.

Appeals fromthe United States District Court for the
Eastern District of Texas
(CA4 90 153)

March 18, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *
A Lewi sville, Texas police officer stopped Curtis Terance Rose

and arrested himfor driving wth a suspended |icense. After being

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



admtted to the city jail, Rose hanged hinself with a bl anket and
died later at a hospital.

Rose's nother, Theresa Westrick, filed suit in state court
against the Gty of Lewsville (the Gty) and Steve MFadden, the
City's chief of police, pursuant to Texas tort law and 42 U S.C. §
1983. Westrick then filed a petition to renove the case to federa
court. In the second anended conplaint, Westrick specified that
she was sui ng McFadden individually and in his official capacity as
the Cty's police chief. She alleged in that pleading that
McFadden had failed to supervise or train the police officers under
his conmand. The City and McFadden then filed a notion for summary
judgnent, which the district court denied. Westrick later filed a
third anended conplaint. MFadden now appeals the denial of the
nmotion for summary judgnent.

McFadden argues on appeal that the district court erred in
denying his notion for sunmary judgnent because he is entitled to
qualified inmunity from suit. This court may review a district
court's denial of an immunity defense because such a deni al anmounts
to an appealable final decision wunder 28 US C § 1291,
notw thstanding the absence of a final judgnent. Ceter v.

Fortenberry, 849 F.2d 1550, 1552 (5th Gr. 1988). McFadden,

however, does not appear to have raised the issue of qualified
immunity in his notion for summary judgnent.
I n denying the notion, the district court sinply provided that

"there are material fact issues for trial as to all defendants."”



It is not apparent fromthe record that the question of qualified
immunity was before the district court and whether the district
court deni ed summary judgnent on that basis. |f qualified imunity
was not the basis for the district court's ruling, the
interlocutory order does not fall wthin the exception to the
final-judgnment rule and is not appeal abl e.

Because the district court did not indicate whether qualified
immunity was the basis of its denial of the summary judgnent, this
court, as a court of error, cannot adequately determ ne whether it
has appellate jurisdictionto reviewthe district court's denial of

summary judgnent. See Myers v. Gulf QI Corp., 731 F.2d 281, 284

(5th Cr. 1984); see also Wiite v. Texas Anerican Bank/Glleria,

N. A, 958 F.2d 80, 82 (5th Gr. 1992). The summary judgnment is
t heref ore VACATED and the case is REMANDED for further findings,
conclusions, and order concerning the question of qualified
immunity. The district court is free, of course, to conduct such
further proceedings on the question of imunity as in its
discretion it deens appropriate. Once a summary judgnment has been
entered a new notice of appeal--if appeal is desired--will be
required.

SUMVARY JUDGVENT VACATED,
VACATED and REMANDED.



