IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4524
(Summary Cal endar)

JCE SOTO, JR.,

Peti ti oner- Appel | ant,

ver sus

JAMES A. COLLINS, Director,
Texas Dept. of Crimnal Justice,
| nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas

( CA6- 91- 596)
ApriT 20, 1993

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Petitioner-Appell ant Joe Soto, Jr., a state prisoner in Texas,
appeal s the district court's dism ssal as noot of his habeas corpus

petition. For the reasons set forth bel ow, we vacate the judgnent

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of dism ssal and remand for further consistent proceedings.
I
FACTS AND PROCEEDI NGS

On June 3, 1985, Anderson County, Texas, filed a detainer on
Soto for felony nurder. He was convicted and sentenced on July 31,
1985. The detai ner was cancel ed on Decenber 6, 1985.

After exhausting state renedies, Soto filed a federal habeas
petition seeking credit for the tine served while on detainer. The
St ate answered and noved to di sm ss, contending that the matter was
nmoot because Sot o had been credited one nonth and 28 days agai nst
his sentence for tine served while on detainer before he was
convi cted and sentenced. Soto responded that he is entitled to
credit for the entire 187 days that el apsed between June 3, 1985
and Decenber 6, 1985.

The matter was referred to a magi strate judge who reconmended
that the case be dism ssed as noot. In his witten objections to
the magistrate judge's finding, Soto argued for the first tinme
that, although he did receive credit for one nonth and 28 days, the
credit was characterized as "good tine" instead of "flat tine."
Sot o poi nted out that he could | ose the "good tine" credit if heis
disciplinedinthe future. The district court adopted the findings
and conclusions of the magistrate judge, dismssing Soto's
petition. The district court also denied Soto's request for a
certificate of probable cause (CPC).

This court construed Soto's appellate brief as an application

for a CPC W found that Soto's first issue, whether he was



entitled to credit for tinme served while on detainer after
sentencing, did not raise a substantial question of |aw W
neverthel ess granted CPC on Soto's second i ssue and instructed the
parties to brief the questions whether (1) Texas statutory |aw
creates a constitutionally protected liberty interest incredit for
time served prior to sentencing, and (2) whet her t he
characterization of Soto's presentence credit as "flat tinme" or
"good time" can be determned fromthe record on appeal; and, if
not, whether additional fact findings are necessary.
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The State concedes that the Texas statute in question creates
a constitutionally protected liberty interest in credit for tine
served prior to sentencing. The State also concedes that the
district court inplicitly concluded that Soto has al ready received
and is entitled to "flat tinme" credit for the 58 days served prior
to sentencing.

The St at e nonet hel ess requests that, i nasnuch as Sot o cont ends
that he was credited only for "good tinme" and the record is
i nconclusive on this point, the district court's judgnent be
vacated and the cause be remanded for further proceedings.
Agreeing with the State's position, we VACATE the district court's
judgnent and REMAND this matter to that court for such additional
pr oceedi ngs.

SO ORDERED



