IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4512
Summary Cal endar

BLS JO NT VENTURE, JEROVE S. SCHECHTER, I ndividually,
Part ner, Quarantor, DEBORAH JO SCHECHTER, | ndividually,
Guarantor, BARNETT N. BOCOKATZ, Individually, Partner,
Guarantor, DENI SE C. BOOKATZ, |ndividually, Guarantor,
and PAUL W LEA, Individually, Partner, QGuarantor,

Pl aintiffs-Appellants,
V.

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,

| ntervenor-Plaintiff,
Def endant - Appel | ee,

BANC HOVE SAVI NGS ASSOC., ET AL.,
Def endant s,

BANC HOVE SAVI NGS ASSCC., & FAM LY DEVELOPMENT
CORPORATI ON.

Def endant s- Appel | ees,

AMNAEST SAVI NGS ASSCCI ATI ON, f/k/a OLNEY SAVI NGS AND
LOAN ASSCCI ATI ON,

| nt er venor - Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Texas
(S-88-298-CA

(January 28, 1993)
Before KING DAVIS and WENER, G rcuit Judges.



PER CURI AM *

BLS Joi nt Venture and nunerous partners and guarantors
t hereof appeal fromthe district court's entry of summary
j udgnent on behalf of Fam |y Devel opnent Corporation (FDC) and
Amnest Savi ngs Association (Amwest). Finding that there are no
genui ne issues of material fact and that judgnent should be

awarded as a matter of law, we affirm

| .

In the m d-1980s, Barnett Bookatz, Jerone Schechter, and
Paul Lea (appellants) -- all practicing dentists -- decided to
enter into a joint venture that would acquire a tract of land for
t he purpose of constructing a nedical/dental professional
bui l ding. Appell ants Bookatz and Schechter | ocated approxi mately
seven acres of land in Collin County, Texas, which they believed
were suitable for devel opnent. They approached | ndependence
Bank, a Texas institution, which expressed an interest in
facilitating the purchase of the land. On March 1, 1985,
appel lants obtained a $1.7 mllion | oan from | ndependence and
proceeded to close the sale of the property. The appellants also
entered into a letter of credit arrangenent with | ndependence,

wher eby | ndependence issued a standby letter of credit in favor

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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of the sellers of the property; the appellants accordingly
executed a prom ssory note in the anount of the letter of credit,
payabl e to | ndependence.

Abruptly, in Novenber, 1985, |ndependence inforned
appellants that, as a result of a demand by banki ng exam ners,
| ndependence was required to jettison the |oan; appellants were
given 90 days in which to renove the | ndependence | oan to anot her
I ending institution. Soon thereafter, appellants becane aware
t hat Honme Savi ngs Associ ation (HSA) was a possi bl e candidate for
assum ng the loan. HSA was not interested in a nmaking a | ong-
termconstruction |oan, but agreed to nake a | oan that would
enable the appellants to "carry" the property for an extended
period of time so as to permt the appellants to sell it to a
third-party buyer.

In March, 1986, HSA and appellants entered into a | oan
agreement, whereby HSA lent $2.7 million to the appellants, with
whi ch the | ndependence | oan was retired. A prom ssory note,
guaranty agreenent, and collateral agreenent (with the tract of
| and serving as collateral) were al so executed.? HSA al so was
desi gnated the beneficiary of the standby letter of credit issued
by I ndependence. The | oan agreenent contained a provision for a

"partial release,” which contenplated future good-faith
negoti ati ons between HSA and appell ants regardi ng two acres of

the | arger seven-acre tract on which appellants still wi shed to

2 The wi ves of Appellants Bookatz and Schechter joined their
husbands and Appel |l ant Lea as guarantors.
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build a nedical/dental conplex. That provision provided, in
pertinent part:

2. Partial Releases. It is anticipated that BLS JO NT
VENTURE wi Il wish to obtain the release of a presently
unspecified 2.0 acres nore or less of the real estate
Collateral (herein called the "Release Tract") for the
pur pose of constructing an office building. Lender
shal|l negotiate in good faith with BLS JO NT VENTURE
for the purpose of granting such release. It is not
possible at this tine for the parties to know the terns
of any such rel ease, but BLS JO NT VENTURE acknow edges
that a partial release shall not be permtted:

(a) to the extent it would adversely affect the ratio
of (i) all suns secured by the real estate Coll ateral
to (ii) the value of the real estate Collatera

remai ning after such partial release is granted,

(b) if the effect of the transaction would materially
inpair the ability of BLS JO NT VENTURE or any
Guarantor to provide full paynent and performance to
Lender; or

(c) unless all | oans obtained in connection with or relating
to the tract to be released provide for at |east 24 nonths
during which all paynents for such | oans woul d be funded by

the proceeds of the | oan obt ai ned.

Lender shall not unreasonably w thhold or unduly del ay
its consent to any easenents required by Governnenta
Aut horities and not having any material adverse effect
on unrel eased tracts.

Provi ded the configuration and |ocation of the Rel ease
tract is reasonably satisfactory to Lender and there is
no Event of Default which remains uncured, Lender shal
not unreasonably w thhold or unduly delay its consent
to a release of the Release Tract at a price of $7.04
per square foot.

In addition to the | oan agreenent, HSA al so requested that

one of its wholly-owned subsidiaries, Fam |y Devel opnent

Corporation (FDC), be appointed as the broker for the sale of the

property and receive a handsonme conm ssion. The appellants

agreed, and the appellants and FDC subsequently entered into an



"open listing agreenent."” Under the terns of this brokerage
agreenent, FDC was to use its "best efforts" to market the
property for the appellants.

In the nonths foll ow ng, the appellants sought, pursuant to
the "partial release" provision of the |oan agreenent, HSA's
approval of the release of a two-acre portion of the tract of
| and on which the appellants desired to construct the proposed
medi cal /dental conplex. The appellants drafted plans, which were
submtted to HSA. HSA however, refused to accept the site
chosen by the appellants and instead insisted on an alternative
building site on the tract. The appellants inforned HSA that the
alternative site was unaccept abl e.

The appel | ants had apparently hoped to use investnent
revenue generated by potential investors in the proposed
nedi cal /dental conplex to help repay the $2.7 million | oan from
HSA. Because HSA and appellants could not agree on a nutually
suitable two-acre tract on which a conplex could be built, HSA
was forced to attenpt to repay the loan by selling the entire
tract of land. Meanwhile, FDC was unsuccessful in its brokerage
efforts and no buyer could be found. Consequently, the
appel l ants were unable to generate sufficient revenue with which
to service the loan and, thus, went into default. HSA then
presented the standby letter of credit to I ndependence. As a
consequence of the demand, appellants sued HSA (which shortly

thereafter changed its nanme to Banc Hone Savi ngs) and



| ndependence in Texas state court.® FDC was | ater added as a
party defendant.

As the state court litigation was pendi ng, Banc Hone Savi ngs
was decl ared insolvent. The FDI C was appointed to be receiver and
removed the case to the United States District Court for the
Eastern District of Texas. The |oan, which had been transferred
to the FDIC, was in turn assigned to Ammest Savi ngs Associ ation
as successor-in-interest. Amaest then filed a conplaint-in-

i ntervention agai nst the appellants, and the FD C was di sm ssed
fromthe litigation.* Ammest filed a notion for summary judgnent
on its conplaint-in-intervention, and FDC filed a notion for
summary judgnent on the appellants' clains against FDC. In
separate orders, the district granted both notions for summary

judgnent. This appeal ensued.

.
Initially, we note certain black-letter principles of |aw
regardi ng summary judgnent. In reviewng a sunmary judgnment, we

apply the sane standard as the district court. WAltnman v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989). W
ask specifically whether "the pl eadi ngs, depositions, answers to

interrogatories, and adm ssions on file, together with the

3 The appel l ants' cl ai ns agai nst | ndependence were soon
di sm ssed.

4 Even following the dismssal of the FDIC, the federa
district court properly maintained federal subject matter
jurisdiction. See ESLIC v. Mckie, 949 F.2d 818, 822 (5th G
1992); ESLICv. Giffin, 935 F.2d 691, 696 (5th Cr. 1991).
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affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Feb. R Qv. P. 56(c). |In answering the
first part of this question, we view all evidence and the
inferences to be drawn fromthe evidence in the |Iight nost

favorable to the party opposing the notion. Mrshall v. Victoria

Transp. Co., 603 F.2d 1122, 1123 (5th Cr. 1979) (citing United

States v. Diebold, Inc., 369 U S 654, 82 S. . 993 (1962)).

Furthernore, as the United States Suprene Court held in Cellotex

Corp. v. Catrett, 477 U S. 317, 322 (1986):

[ T] he plain | anguage of Rule 56(c) mandates the entry
of summary judgnent, after adequate tine for discovery
and upon notion, against a party who fails to nake a
show ng sufficient to establish the existence of an

el ement essential to that party's case, and upon which
that party wll bear the burden of proof at trial. 1In
such an action, there can be no "genuine issue as to
any material fact," since a conplete failure of proof
concerning an essential elenent of the non-noving
party's case necessarily renders all other facts
immaterial. The noving party is "entitled to a
judgnent as a matter of |aw' because the non-novi ng
party has failed to make a sufficient showi ng on an
essential elenent of her case with respect to which she
has the burden of proof.

A) Amnest's Motion for Summary Judgnent
The district court held that:

Amnest has presented sufficient summary judgnent
evidence to establish as a matter of |aw that Ammest is
t he owner and hol der of the note executed and delivered
by BLS [Joint Venture] with a guaranty, and that
portions of the note remain unpaid according to the
note, | oan agreenent, and guaranty. Ammest is entitled
to recover unless counter-defendants establish a

def ense.



The district court then concluded that the two defenses® to
breach of contract that were asserted by the appellants raised no
genui ne issue of material fact, had no basis in law, and thus did
not prevent the entry of summary judgnent on Ammest's behal f.

On appeal, the appell ants have abandoned their defense based
on the anti-tying statute and only assert that the note is
unenforceabl e on the grounds that Honme Savi ngs Bank breached the
"partial release" provision of the |oan agreenent -- a defense
that, if true, would apply to the assignee of the note, Amnest.
Wth respect to this defense, the district court observed that
the only evidence offered by the appellants that attenpted to
defeat Ammest's notion for summary judgnent were affidavits of
Appel | ants Bookatz and Schechter. The district court held that
the affidavits "nmade broad and concl usory statenents about their
belief that Honme Savi ngs unreasonably w thheld or unduly del ayed
its consent to a partial release of property.” As a result, the
affidavits failed to establish a prima facie case regarding al
el enrents of the appellants' breach of contract defense.

Amnest specifically argues that the appellants offered
absolutely no evidence to show that certain essential terns of

the "partial release" provision of the |oan agreenent were

> The two defenses were: i) the claimthat the brokerage
agreenent between appellants and FDC violated the anti-tying
provisions of 12 U.S.C. 8§ 1464(q)(1); and ii) the claimthat Hone
Savi ngs breached the | oan agreenent by unreasonably refusing to
rel ease a portion of the property selected by the appellants for
devel opnent under the "partial release" provision of the |oan
agr eement .



breached by HSA. In particular, Amest argues, the appellants
of fered no evidence that:
a) HSA did not "negotiate in good faith";

b) The plan rejected by HSA woul d "not adversely affect" the
val ue of the remaining real estate;

c) The transaction would "not inpair the ability of BLS" Joint
Venture to perform

d) BLS Joint Venture had "obtained a | oan" regarding the tract to
be rel eased,;

e) The configuration was "reasonably satisfactory" to HSA

We agree that the appellants failed to present sufficient
evidence to defeat Ammest's notion for summary judgnent. As the
district court observed, the appellants have done not hi ng but

offer ipse dixit: they claimthat HSA unreasonably refused to

negotiate. They m stakenly believe that such a bare allegation
creates a genuine issue of material fact and, thus, is a sure
ticket to a jury trial. W disagree. As Amwest correctly
contends, the "partial release" clause in the | oan agreenent
provided for a specific set of conditions which had to be net
before HSA could be considered in default for failing to
negotiate to the satisfaction of appellants. See supra Part |.
The appel |l ants offered no evidence -- or even concl usory
statenents, for that matter -- regardi ng whether the majority of
these conditions were in fact net. Because appellants are
asserting that HSA breached the "partial release" clause, the
appel l ants have the burden of comng forward with sufficient

evidence to prove all elenents constituting a breach of contract



on HSA's part. See Cellotex, supra. This sinply was not done.

We, therefore, affirmthe district court's entry of sunmary

j udgrment for Amnest.®

B. FDC s Motion for Sumrmary Judgnent

The district court also entered summary judgnent on behal f
of FDC, holding that the appellants did not present sufficient
evi dence to support the elenents of their claimthat FDC breached
the "best efforts" clause of the brokerage agreenent between the
appel l ants and FDC. FDC offered favorable evidence in the form
of deposition testinony -- including from Appell ants Bookatz and
Schechter -- and an affidavit to support its claimthat it did
not breach the brokerage agreenent. The appellants attenpted to
defeat FDC s notion by offering affidavits from Bookatz and
Schechter, which significantly contradicted their deposition
testinony that had been offered by FDC. The district court held
that the appellants' affidavits failed to "stat[e] an explanation
for the contradiction" and, thus, could not be considered to
defeat FDC s notion for summary judgnent; the court also held

that the affidavits were "conclusory" in their assertion that FDC

6 On appeal, Amnest raises additional grounds in support of
summary judgnent. An appellate court is permtted to consider
such new grounds so long as they are supported by factual
material in the record. See Coral Petroleum Inc. v. Banque
Pari bus- London, 797 F.2d 1351, 1355 n.3 (5th Cr. 1986). Because
we essentially affirmthe district court based on the sane
reasons set forth in the district court's opinion, we need not
address Amwest's additional grounds.
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did not use its "best efforts" to nmarket the appellants
property.

Again, we agree with the district court. Schechter and
Bookatz's affidavits offered to defeat FDC s notion for summary
fail to explain essential contradictions between the new sworn
assertions and the prior deposition testinony. Wile ordinarily
"“[a]ln opposing party's affidavit should be considered [in
deciding a sunmary judgnent notion] although it differs from.

evi dence given [by the sane party] by deposition or another

affidavit,' Kennett-Miurrary Corp. v. Bone, 622 F.2d 887, 893

(5th Gr. 1980) (citation omtted), such a contradictory sworn
statenent shoul d not be considered when no explanation is offered

for the inconsistency, Al bertson v. T.J. Stevenson & Co., 749

F.2d 223, 228 (5th Gr. 1984). 1In the instant case, we agree
wth the district court that the two affidavits offered by the
appellants in the attenpt to defeat FDC s notion for summary

j udgnent appear to be "sham' affidavits, Kennett-Mirrary, 622

F.2d at 894, offered nerely for the purpose of staving off
summary judgnent. Furthernore, even accepting the contradictory
statenents, Schechter and Bookatz's affidavits were al nost
entirely conprised of conclusory statenents to the extent that
FDC had not used "best efforts" as a real estate broker. They
failed to nmake a prinma facie case that FDC breached the brokerage

agreenent. Sunmmary judgnment was, therefore, proper.’

" Li ke Amnest, FDC on appeal offers additional grounds in
support of sunmary judgnent. Because we affirmon the grounds
relied on by the district court, we need not address any
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L1l
For the foregoing reasons, we AFFIRM the district's entry of
summary judgnent in favor of both Ammest Savi ngs Associ ation and

Fam |y Devel opnent Cor porati on.

addi tional grounds raised on appeal.
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