UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-4499
Summary Cal endar

M CHAEL BRI GHT,

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order
of the Board of Imm gration Appeals
(AZ26 087 916)

(Novenber 19, 1992)
Bef ore H G3d NBOTHAM SM TH, and DeMOSS, Circuit Judges.

PER CURI AM *
BACKGROUND

On April 3, 1985, Mchael Bright, a citizen of Pakistan,
entered the United States on a nonimmgrant visitor's visa
authorizing himto remain until October 2, 1985. Unfortunately

Bright overstayed his wel cone and renmai ned beyond this date. On

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Cctober 25, 1985, the Immgration and Naturalization Service
("INS") issued an Order to Show Cause why Bright should not be
deport ed.

At his deportation hearing held on April 23, 1986, Bright
admtted he was not a citizen or national of the United States but
requested an indefinite continuance until new procedural rules for
the conduct of hearings were published by the newy created
Executive Ofice of Inmmgration Review The inmmgration judge
denied Bright's requested continuance and found him to be
deport abl e. Accommodat i ngly enough, the judge granted Bright's
request for voluntary departure for a period of 90 days.

Two days after the hearing, Bright appeal ed the judge's order
to the Board of Inmmgration Appeals ("Board"). Bri ght asserted
that the judge erred by denying his requested continuance and
conducting the hearing under the existing INSrules in violation of
the Adm nistrative Procedure Act. Bright did not challenge the
grounds for his deportability, claimthat he was entitled to any
relief from deportation, or allege that his hearing before the
i mm gration judge was prejudicial or unfair. Bright requested oral
argunent and 30 days to file his brief. Due to certain
prof essional and personal circunstances allegedly beyond his
control, Bright's attorney failed to file a brief or request an
ext ensi on.

On August 20, 1987, the Board dismssed Bright's appeal,
concluding it was frivolous and filed for the sole purpose of

del ay. The Board found that the immgration judge had properly



conducted the hearing in accordance with the Immgration and
Nationality Act and title eight of the Code of Federal Regul ati ons.
It further noted that in as nuch as Bright did not file a brief, he
failed both to denonstrate how this was error and all ege that he
was prejudiced in any manner by the hearing as conducted. The
Board did not renew Bright's voluntary departure.

On Cctober 30, 1987, Bright filed with the Board a notion to
reconsider its dismssal and, for the first tinme, a brief in
support of his appeal. He also petitioned this court to reviewthe
Board's dism ssal of his appeal.

On February 22, 1988, this court affirmed the Board's
dism ssal of Bright's appeal. Bright v. INS 837 F.2d 1330 (5th

Cir. 1988). W held that the immgration judge's application of
the then existing rules was not error and that Bright's claimthat
he was prejudi ced and deprived of a neani ngful hearing because of
their application |acked any nerit. |d. at 1331-2.

On April 9, 1988, Bright married Jill Colby Bright, a United
States citizen. Four days later, Jill Colby Bright filed an
"imedi ate relative" petition under 8 U S.C. § 1154(a), claimng
that Bright was entitled to imedi ate rel ative status. The Brights
al so challenged the constitutionality of 8 U S.C. § 1154(h)!, as

amended by 8 5 of the Imm gration Marriage Fraud Anendnment of 1986,

. Section 162(b)(5) and (6) of The Inm gration
Act of 1990, Pub.L. 101-649, 104 Stat. 4978
(codified as anended in scattered sections of
8 U S.C) redesignated forner subsection (h)

as (9).



Pub.L. No. 99-639, 100 Stat. 3537, 3543 (1986)2, which stated in
part:

[A] petition may not be approved to grant an alien
imedi ate relative status ... by reason of a marriage
which was entered into during the period [in which
admnistrative or judicial proceedings are pending
regarding the alien's right to remain in the United
States], until the alien has resided outside the United
States for a 2-year period beginning after the date of
the marri age.

8 U.S.C. 88 1154(h), 1255(e)(2) (1986).
The district court granted the defendants' notion for summary
judgnent, and this court affirnmed the judgnment on Decenber 13

1990. Bright v. Parra, 919 F.2d 31 (5th Gr. 1990). W held that

t he above provisionis the result of a policy decision by Congress,
that it does not violate the fundanental rights of a United States
citizen to marry and reside in this country, and that it is not a
procedural provision, and thus, procedural due process is not
required. 1d. at 33-4. This court stated that Jill Col by Bri ght
could still petition for immediate relative status for her alien
husband but that they nust wait for two years while her alien

husband | eaves the country. |d. at 33.

2 The Inmm gration Marriage Fraud Amendnent of 1986 al so
created subsection (e), paragraphs (1) and (2) of 8 U S.C. § 1255
whi ch provide in part:

An alien who is seeking to receive an inmgrant visa on
the basis of a marri age which was entered into during the
period [in which adm nistrative or judicial proceedings
are pending regarding the alien's right toremain in the
United States], may not have the alien's status adjusted
[to that of an alien lawfully admtted for pernmanent
resi dence].

8 U.S.C. § 1255(e) (1), (2) (1986).
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A few weeks before this court rendered its decision affirmng
the district court's judgnent, Congress enacted the | nm grati on Act
of 1990, Pub.L. 101-649, 104 Stat. 4978, on Novenber 29, 1990. One
of the effects of the Immgration Act was to anend 8 U.S.C. § 1255
(e) by adding paragraph (3) which states in part:

Paragraph (1) and [forner section 1154(h)] of this title

shall not apply with respect to a marriage if the alien

establishes by clear and convincing evidence to the
satisfaction of the Attorney Ceneral that the marriage

was entered into in good faith and i n accordance with the

| aws of the place where the nmarriage took place and the

marriage was not entered into for the purpose of

procuring the alien's entry as an i mm grant and no fee or

ot her consi deration was given (other than a fee or other

consideration to an attorney for assistance in

preparation of a lawful petition) for the filing of a

petition under section 1154(a) of this title or 1184(d)

of this title with respect to the alien spouse or alien

son or daughter.

8 U S.C. 8 1255(e)(3) (1990).

On January 24, 1991, Bright filed a notion to reopen his case
to apply for an adjustnent of status under the newy created
paragraph (3) of 8 U S C § 1255(e). On Novenber 21, 1991, the
Board entered an order denying both Bright's notion to reopen and
his October 30, 1987 notion to reconsider the Board' s August 20,
1987 di sm ssal of Bright's appeal

The Board denied Bright's notion to reconsider because the
nmotion raised only the sane issue Bright raised before, on direct
appeal , which both the Board and this court had previously found to
be without any nmerit. The Board denied Bright's notion to reopen
his case for two reasons. First, it found that Bright had failed
to conply with the requirenents of 8 CF. R § 3.8(a) which dictates
what a novant nust include in his notion to reopen. Second, the
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Board overrul ed the notion in the exercise of its discretion. The
Board consi dered Bright's conduct to mlitate agai nst the favorabl e
exercise of its discretion. The conduct relied upon by the Board
included Bright's failure to depart the <country after the
expiration of his nonimmgrant's visitor's visa, Bright's failure
to depart the country during the three nonth voluntary departure
period granted to Bright after the immgration judge had found him
to be deportable, Bright's filing of what the Board considered to
be a frivol ous appeal of the deportation order for the sol e purpose
of delay, and Bright's failure to depart the country after the
deportation order had becone final, upon the dismssal of his
appeal . Additionally, the Board found that Bright's marriage to
a United States citizen was not a weighty factor for the Board to
consider because the marriage was entered into after his
deportation order had becone final.

On February 21, 1992, Bright filed a notion to reopen and
reconsi der the Board's Novenber 21, 1991 deci sion denying Bright's
earlier notions to reopen and reconsider. On April 13, 1992, the
Board entered an order denying the notion and adopting its Novenber
21, 1991 deci si on.

Bright appeals the Board's April 13 order, arguing that the
Board's denial of his notion to reopen to apply for adjustnment of
status constitutes an abuse of discretion.

OPI NI ON
The Board's denial of a notion to reopen will be overturned

only if this court finds the Board's decision anbunts to an abuse



of discretion. Oscuchukwu v. INS, 744 F.2d 1136, 1141 (5th Cr.

1984). The determ native issue is not whether Bright has net the
statutory requirenents for an adjustnent of status, rather, the
i ssue is whether the Board abused its broad discretion in denying

his notion to reopen. INS v. Rios-Pineda, 471 U. S. 443, 449 (1985).

In this regard, the denial of a notion to reopen will be upheld
unless it was nmade without a rational explanation, inexplicably
departed from established policies, or rested on an inpermssible
basi s such as i nvidious discrimnation agai nst a particul ar race or

group. Achacoso-Sanchez v. INS, 779 F.2d 260 (7th Gr. 1985);

Wlilianms v. INS, 773 F.2d 8,9 (1st Cr. 1985); Balani v. INS, 669

F.2d 1157, 1161 (6th G r. 1982).
Bright has the burden proving that the Board abused its
discretion in denying his notion based upon the circunstances

presented in this particular case. Yahkpua v. INS, 770 F.2d 1317,

1321 (5th Gr.1985). In light of the circunstances presented and
t he Board's abundant di scretion, Bright failed to carry his burden.
Id. As we stated in Yahkpua, "W lack the power, even if we
thought it kindly, to substitute our views for those of the
Board's." 1d.

For these reasons, we AFFIRM the decision of the Board of

| mm gration Appeals and DISM SS this petition for review.



