IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4461
Summary Cal endar

KAREN MAGRETHE FRI'S, THOMAS FRI S
& BENEDI CTE FRI' S,

Petitioners,
ver sus

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A28 652 624, A71 515 557 & A71 515 558)

(Decenber 17, 1992)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Benedicte Fris, Karen Fris, and Thomas Fris petition for
review of an order of the Board of Inmm gration Appeals dism ssing
t heir appeal seeking suspension of deportation after an inmm gration
judge found them deportable as overstays pursuant to section

241(a)(1)(B) of the Immgration and Nationality Act, 8 US. C

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



8§ 1251(a)(1)(B) and denied their application for suspension of
deportation pursuant to section 244 of the Act, 8 U . S.C. § 1254(a).
Because we concl ude that the Board's deci sion was correct, we grant
review and affirm
I

The appellants in this case are blood relatives of one
another: Karen, age 78, is the nother of Benedicte, age 45, who is
in turn the nother of Thomas, age 20. They have |lived together as
a famly unit in the United States since arriving here in Apri
1982 on noni mm grant visitor visas, which authorized themto remain
here for a period of three nonths. The group had travelled to the
United States in 1979 on tourist visas, visiting Karen's brother,
who is a United States citizen

After returning to Denmark, the appel |l ants deci ded t hey want ed
to permanently reside inthe United States; they sold Karen's house
in Denmark and shipped their personal belongings to the United
States. The Frises then returned to the United States in Apri
1982 on noni mm grant visitor visas, authorized to remain for three
months. After their inmgration, Benedicte worked at her uncle's
restaurant until it closed, subsequently was enployed at another
restaurant, and nost recently has been working as a babysitter to

earn incone.! Karen and Thomas are not enployed, but Karen

!Benedicte testified that she earns between $100 and $140
per week babysitting. The famly is able to survive w thout the
hel p of public assistance prograns primarily because they do not
currently nmake rental paynents for the use of their residence;



recei ves a pension of $600 to $900 per nonth (dependi ng upon the
exchange rate) from Denmark for her years of enploynent as a
physi cal therapist. Thomas entered elenentary school when the
famly arrived in the United States in 1982, and has since
graduated froman Anerican hi gh school . Wi | e Karen and Benedi cte
speak, read, and wite Danish, Thomas speaks the |anguage but
cannot read or wite it.?

On June 14, 1991, apparently after the Frises had "turned
thenselves in" to the Immgration and Naturalization Service, they
were served with orders to show cause alleging their deportability
as overstays. On July 15 and Novenber 12, 1991, the respondents
appeared with counsel at their deportation hearing, conceded their
deportability as charged, and presented evidence in support of
their application for suspension of deportation.

The inmm gration judge denied the appellants' application for
suspension of deportation after finding no evidence of "extrene
hardshi p" as is required under the governing statute. He noted
that the Frises were well educated and in good health, and that
t hey presented no convincing evidence that they would not be able

to support thenselves in their native country, which has one of the

they reside in the dwelling free of charge in exchange for doing

repair and mai ntenance work on it. Karen testified, however,

that if the famly had to | eave their present residence and live

in one requiring rental paynents, then Thomas could get a job and
hel p support the famly.

2All three appellants can speak English, and Thomas can read
and wite in English as well.



wor | d's hi ghest standards of |iving. The inmm gration judge went
on to state that even if the appellants had been able to prove
extrenme hardship, he wuld have nonetheless denied their
application as a matter of discretion. He noted that the Frises
had entered the United States on noninmm grant visitor visas with
the intention of remaining here permanently, and that Benedicte
worked in this country w thout authorization and only paid incone
taxes on a portion of the wages she has earned in Anerica. He
further noted that Karen nay be able to emgrate to this country
t hrough her brother, who resides here, and mght then be able to
petition for her daughter and grandson. He additionally granted
t he appel | ants' unopposed request for voluntary departure.

The Frises then appealed the immgration judge's decision to
the Board of Inmgration Appeals, which dism ssed the appeal. The
Board concluded that the appellants were deportable, that the
immgration judge did not m sapply the applicable standards, and
that the Frises were not eligible for suspension of deportation
because their hardshi p upon departing the United States woul d not
be "extrene." It granted the Frises' request for voluntary
departure within thirty days. The Frises tinely filed this
petition for review

I

The statute governing the Frises' request for suspension of
deportation, section 244(1) of the Imm gration and Nationality Act,
8 US C 8§ 1254(a), states that the Attorney General may, in his



di scretion, suspend deportation of aliens who neet three threshold
requi renents: (1) physical presence in the United States for a
conti nuous period of not |ess than seven years preceding the date
of the application for suspension of deportation; (2) good noral
character; and (3) endurance of extrene hardship if deportationis
ef f ect ed. Even if these criteria are net, the Attorney Genera
still has discretion to refuse to suspend deportation. | NS v.

Ri os- Pi neda, 471 U.S. 444, 446, 105 S.Ct. 2098, 2100 (1985).

W review the BIA's findings of the first two criteria
conti nuous physical presence and good noral character, under the

"substanti al evidence" test. Her nandez- Cordero v. INS, 819 F.2d

558, 560 (5th Cr. 1987). The BIA's finding as to the third
criterion, the exi stence of extrene hardship, is reviewed under the

more limted "abuse of discretion" standard. Zanora-Garciav. U.S.

Dept. of Justice I.N.S., 737 F.2d 488, 490 (5th Gr. 1984). This

court has held that "we are entitled to find that the BI A abused
its discretion only in a case where the hardship is uniquely
extrene, at or closely approaching the outer limts of the nobst
severe hardship the alien could suffer and so severe that any
reasonabl e person woul d necessarily conclude that the hardship is

extrene." Hernandez-Cordero, 819 F.2d at 563.

111
The appellants urge us to find that the Board of Inmgration
Appeals (BIA) erred in not finding that the inmmgration judge

pl aced too great an enphasis on certain irrelevant factors of



evidence while not giving sufficient consideration to other
appropriate factors in his determnation that the Frises would not
suffer "extrenme hardship" if their application for suspension of
deportation were denied.? The BIA refused to find that the
i mm gration judge had abused his discretion, and we in turn do not
find that the Bl A abused its discretion in dismssing the Frises
appeal .

Both the immgration judge and the BI A considered all of the
rel evant evidence pertaining to hardship in this case, and both

determned that it did not prove that hardship to be "extrene."

3The appel |l ants advance two ot her argunents which are
without nmerit. The first one is that the decision essentially
precl udes natives of well-devel oped nations fromreceiving a
suspensi on of deportation because one factor considered in the
suspension decision is the standard of living in the applicant's
native country. Consideration of such a factor does not dictate
that the immgration judge cannot and does not exam ne the
i ndi vi dual circunstances and hardshi ps of each applicant; the
appellants in this case point to nothing in the record that
indicates that the immgration judge or the Board of Inmm gration
Appeal s viewed this factor in isolation such that it becane an
"arbitrary bar[] of a category of persons that denies
i ndi vidual s...consideration of their own cases on their own
merits." Appellants' Brief, p. 6.

Additionally, the appellants argue that it was reversible
error for the judge and the BIA to deny discretion because of an
al | eged preconceived intent to immgrate on the part of the
Frises. Because the judge found that the Frises did not neet the
threshol d requi renents (nanely, the "extrenme hardship”
requi renent), he was not permtted to reach the "discretionary"
tier of the statute in order to grant or deny the applicants
request for suspension of deportation. Thus, the inplication in
hi s opinion that he would have denied the Frises' application as
a matter of discretion based on in part the fact that they had a
preconceived intent to immgrate is at nost nere dictum W
thus do not find it necessary in this case to address the nerits
of this argunent.



All the appellants are in apparent good health, speak both Danish
and English, and are not returning to a country with an unstable
political or economc regine. Al t hough Karen may be forced to

enter a retirenent honme upon her return to Denmark because of the

high cost of living in her country, this circunstance does not
anopunt to an "extrene hardship." Simlarly, although Benedicte
fears that she will not be able to find enploynent upon her return

to Denmark, she has a history of gainful enploynent in her native
country; she testified that she earned approxinately $3000 per
month while enployed there. She offered no evidence to show that
she woul d be unable to resune such enpl oynent upon her return to
Denmar K. Final ly, although Thomas may have the nost difficulty in
reacclimating hinself to his native country, he is able to
comuni cate orally in Danish and has the advantage of youth. His
nmot her and grandnother will certainly assist himin his adjustnent
to life in Denmark. In short, we see nothing in the record to
indicate that the hardship the Frises claimw | befall them upon
their return to Denmark would be "uniquely extrenme, at or
approaching the outer limts of the nost severe hardship the alien
could suffer and so severe that any reasonable person would
necessarily conclude that the hardship is extrene."
|V

In conclusion, we find that the BIA did not abuse its

discretion in dismssing the Frises' appeal. Therefore, the

j udgnent of the Board of |Inmm gration Appeals nust be
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