IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4429
(Summary Cal endar)

THOVAS J. HOLLY,
Peti ti oner- Appel | ant,

ver sus

JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(89-Cv-101)

(Novenber 4, 1993)

Before SMTH, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Thomas J. Holly, a state prisoner in
Texas, appeals the district court's denial of federal habeas corpus

relief under 28 U.S.C. 8§ 2254. Holly asserts as grounds for relief

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



i neffective assistance of counsel and suppression of excul patory
Brady evidence. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

In May 1985, Holly pleaded guilty to nmurder in Polk County,
Texas. His plea was accepted and he was sentenced pursuant to the
prosecutor's recommendation to thirty-five years in prison. Holly
did not appeal the conviction but later filed a petition for a
state wit of habeas corpus. The trial court held an evidentiary
hearing on Holly's ineffective assistance of counsel claimafter
which the trial court entered findings of fact and concl usi ons of
| aw, and denied the petition. The Texas Court of Crim nal Appeals
denied the petition without witten order, based on the findi ngs of
the trial court.

Holly then filed the instant petition seeking federal habeas
corpus relief. The petition was referred to a nagi strate judge who
recommended denying the petition. The district court overruled
Holly's witten objections, then denied the petition, but granted
Holly a certificate of probable cause to appeal the denial.

I
ANALYSI S

A. | neffecti ve Assi stance of Counsel

To denonstrate i neffectiveness of trial counsel, a petitioner
must establish that counsel's performance fell bel ow an objective
standard of reasonable conpetence and that the petitioner was

prejudiced by his counsel's deficient performance. Lockhart v.




Fretwel |, u. S , 113 S. Ct. 838, 842, 122 L.Ed.2d 180

(1993). Judicial scrutiny of counsel's performance nust be highly
deferential, and courts nust indulge in a strong presunption that
counsel's conduct falls within the wde range of reasonable

prof essi onal assistance. Strickland v. Washington, 466 U S. 668,

687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

Holly argues that the performance of his attorney (trial
counsel ) was constitutionally deficient for his failure properly to
i nvestigate the facts surrounding Holly's case and to advise Holly
of any of the laws applicable to his case. When argui ng that
counsel was constitutionally ineffective for failing to
investigate, a petitioner must allege with specificity what the
i nvestigation woul d have reveal ed and how it woul d have altered the

out cone of the case. See United States v. G een, 882 F.2d 999,

1003 (5th Gr. 1989). Holly alleges that his appointed counse

made no nmention of the |law of self-defense, failed to explain the
state's burden of proof and, in particular, failed to investigate
t he background of the victimthrough interviews with w tnesses who
knew of the victims crimnal record, propensity for violence, and
death threats he had nade against Holly. Such an investigation,
argues Holly, would have raised the possibility of asserting a
sel f-def ense argunent.

As the Supreme Court noted in Strickland, "[i]n any

i neffectiveness case, a particul ar decision not to investigate nust
be directly assessed for reasonableness in all circunstances,

applying a heavy neasure of deference to counsel's judgnent."



Strickland, 466 U S. at 691. Trial counsel testified at the
evidentiary hearing that he did not investigate beyond his review
of the prosecution's evidence -- which included Holly's statenent,
Holly's common-law wife's statenent, the offense report, and the
i nvestigatory report -- because Holly nade it clear fromthe outset
that he wanted to plead guilty if trial counsel could arrange
certain conditions. Also, trial counsel's prelimnary assessnent
was that Holly probably could not sustain a self-defense argunent
under Texas | aw because he had killed the victimby firing a second
shot into the back of his head.

The record does reflect that trial counsel did not sinply
"abdicate[] his responsibility to advocate his client's cause,"”

Nealy v. Cabana, 764 F.2d 1173, 1178 (5th Cr. 1985) (citation

omtted). Mreover, the very facts that Holly clains his counsel
was deficient for failing to di scover via an adequate i nvestigation
-- the victims crimnal history, propensity for violence, and
death threats against Holly -- were known to Holly at the tine he
was in prison attenpting to negotiate a plea bargain. Yet thereis
no evidence that he inparted any of this information to tria
counsel during their discussions about his case.

Holly's awareness of the basic proposition that he could
legally defend hinself if soneone was trying to kill him and his
own failure to informtrial counsel of the facts known about the
victim are significant. Al t hough that does not conclusively
establish the reasonabl eness of trial counsel's conduct, it weighs

in favor of a finding that the level of representation was not



constitutionally insufficient. See, e.q., Johnson v. Cabana,

805 F.2d 579, 581 (5th Gr. 1986) (" Counsel's actions are usually
based, quite properly, . . . on information supplied by the
def endant . In particular, what investigation decisions are

reasonabl e depends critically on such information. (quoti ng
Strickland, 466 U S. 668, 691)).

On the ot her hand, even though trial counsel's testinony does
reveal that he believed that a self-defense argunent di d not appear
prom sing, his sole reason for not investigating any such cl ai mwas
that Holly wanted to plead guilty. Trial counsel testified that he
woul d have investigated the possibility of arguing such a defense
if the case had gone to trial. When counsel's failure to
investigate results from an omssion, and not from a tactica

decision, courts are less likely to find such representation

reasonabl e under Strickland. See, e.qg., Cook v. Lynaugh, 821 F.2d

1072, 1078-79 (5th Gr. 1987) (ineffective assistance found where
failure to investigate was not a strategi c decision).
When, as here, the deficiency (or |lack thereof) of counsel's

performance cannot be determned wth reasonable certainty, we

exam ne the second, or prejudice, prong of the Strickland test.

See, e.qg., Martin v. MCotter, 796 F.2d 813, 819 (5th G r. 1986),

cert. denied, 479 U S. 1057 (1987).

Even when we assune, arquendo, that trial counsel's
performance fell short of constitutional standards, we concl ude
that Holly has failed to sustain his burden of establishing the

requisite prejudice resulting from his counsel's allegedly



deficient performance. Under the prejudice prong of Strickland, in

the context of a quilty plea, the petitioner nust establish a
"reasonabl e probability" that, but for his counsel's errors, he
woul d not have pl eaded guilty and woul d have i nsi sted upon going to

trial. Nel son v. Hargett, 989 F.2d 847, 850 (5th Cr. 1993).

Mor eover, when the alleged error is counsel's failure to advi se of
an affirmati ve defense, "the outcone of the prejudice el enent of
the test will depend largely on whether the affirmative defense
i kely would have succeeded at trial." 1d. (internal quotations
and citation omtted).

Holly does nake the allegation on appeal that he would not
have entered the guilty plea if trial counsel had conducted the
appropriate investigation and properly advised Holly regarding the
| aw of self-defense. He did not, however, make this assertion at
the state evidentiary hearing. Rather, Holly testified at the
hearing that the plea was not coerced and that he entered into the
plea so his "girlfriend could get out of jail[.]" The testinony of
both Holly and trial counsel strongly indicates that Holly, using
the jail captain as an internediary, was nore involved than trial
counsel in the plea negotiation process.

The record also reveals that Holly was able to negotiate a
favorable deal with the prosecution: Holly's sentencing exposure
was limted to thirty-five years even though he was charged with
first-degree nurder and, based on his prior crimnal record, could
have received up to 99 years in prison if convicted. The

prosecution also arranged for a pending burglary count against



Holly and his wife to be dropped. Even though Holly now insists
that he would have gone to trial had trial counsel properly
investigated the facts, the record of the state evidentiary hearing
clearly belies this assertion.

Moreover, Holly has not denonstrated that the affirmative
def ense of sel f-defense woul d have been |ikely to succeed at trial.
Nel son, 989 F.2d at 850. Under Texas |aw, the use of deadly force
to protect oneself is permtted if it is based upon a reasonable
belief that such force is necessary to prevent the use or attenpted
use of unlawful deadly force by another, and if a reasonabl e person
in the defendant's situation would not have retreated. TeEx. PEN

CooE ANN. 88 9.31, 9.32(2) (West 1974); Sternlight v. State,

540 S.W2d 704, 705-06 (Tex. 1976); see also Lernma v. State,

807 S.W2d 599, 601 (Tex. Ct. App. 1991).

Texas law also provides that the reasonableness of a
defendant's action in shooting first is a factual finding for the
jury. Li kewi se, under the retreat rule the justification of
defendant's action in continuing to shoot is also subject to the

jury's determnation. See Sternlight, 540 S.W2d at 706; see al so

Alvarado v. State, 821 S.W2d 369, 373 (Tex. C. App. 1991). The
victim s prior record, propensity for violence, and threats agai nst
Holly, in addition to the circunstances surrounding the victins
death -- the two nen were struggling for the victims gun when he
was shot by Holly the first time -- could raise the possibility
that Holly was acting in self-defense when he shot the victimthe

first tine. See Kolliner v. State, 516 S . W2d 671, 673-74




(Tex. 1974). The reasonabl eness of Holly's actions in continuing
to shoot, however, is seriously called into question by the fact
that Holly fired his second shot directly into the back of
McCar ney' s head.

As Holly has not denonstrated that a sel f-defense argunent
"It kel y woul d have succeeded at trial," Nelson, 989 F. 2d at 850, he
has not established the requisite prejudice under Strickland. W
therefore affirm the district court's rejection of Holly's
i neffective assistance claim

B. Suppr essi on of Excul patory Evi dence

Holly also contends that the prosecution suppressed

excul patory evidence in violation of Brady v. Mryland, 373 U S.

83, 83 S.C. 1194, 10 L.Ed.2d 215 (1963). 1In order to prevail on
a Brady claim Holly nust prove that the evidence in question
(1) was suppressed, (2) was favorable to him and (3) was nmateri al

either toguilt or punishnent. United States v. Ellender, 947 F. 2d

748, 756 (5th Gr. 1991). Holly contends that the prosecution
suppressed evidence of the victimis crimnal record and reputation
for aggressiveness. Holly's argunent fails on the first factor
There is no evidence that the prosecution suppressed possibly
excul patory material in violation of Brady.

The state trial court reached this conclusion follow ng the
evidentiary hearing. The evidence from the hearing supports the
finding that trial counsel was given access to the prosecution's
files. Moreover, as noted previously, Holly was aware of all of

the facts that he now clai ns the prosection suppressed -- evidence



of the victimis crimnal record and reputation for violence.
Awar eness of the i nformation purportedly suppressed neutralizes any
ot herwi se inpropriety for purposes of a Brady claim inplicating
evidence of that information. After all, this is the very sane
evidence which fornmed the basis of Holly's contention that his
counsel was ineffective for failing to investigate. As with that
claim we affirm the district court's denial of Holly's Brady
ar gunent .

For the foregoing reasons, the district court's denial of
Holly's petition for a wit of habeas corpus is

AFF| RMED.



