UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-4421

CHARLES E. M LLER
Pl ai ntiff-Appellant,
VERSUS
MEADOW GOLD DAIRIES, INC., ET AL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
90 CV 1995

(June 14, 1993)

Before DAVIS and DEMOSS, Circuit Judges, and ZACGEL, District
Judge.?

PER CURI AM 2

Plaintiff Appellant Charles MIller appeals the summary
j udgnent di sm ssal of Meadow Gold Dairies, Inc. and Borden, Inc. on
the basis of the statute of limtations. W affirm

Plaintiff sued his fornmer enployer and a disability plan
admnistrator in state court regardi ng i nsurance benefits. Though

Plaintiff had received two years of disability benefits under a

. United States District Judge, North District of Illinois,
sitting by designation.

2 Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



pl an provi ded by the enpl oyer, Plaintiff clains that he shoul d have
been covered under the enployer's other plan, which would have
continued |longer than two years. The matter was renoved and the
court determned that all Plaintiff's actions were preenpted by
ERI SA. Meadow CGold Dairies and Borden, Inc., the Plaintiff's
former enployer and its parent corporation, noved for summary
j udgnent based on the statute of [imtations, and Plaintiff did not
oppose the notion.

The applicable statute of |imtations provides,

No action may be comenced . . . with respect

to a fiduciary's breach of any responsibility

after the earlier of--

(1) six years after (A the date of the |ast

action which constituted a part of the breach

or violation, . . . or

(2) three years after the earliest date on

which the plaintiff had actual know edge of

t he breach or violation
29 U S.C A 8 1113 (West Supp. 1993). The district court correctly
ruled that the six-year limtation period in subsection (1) applies
only if it is a shorter tinme period than the three-year period
provided for in subsection (2).

Plaintiff first argues that the limtation period of six years
shoul d apply rather than a three-year period. Yet, in Septenber
1985 Plaintiff conplained to his enpl oyer that he shoul d be covered
under a Principal Mitual Plan rather than the plan insured by
Mut ual Benefit. Wthin a year he again requested his enployer to

provide benefits from the Principal Mtual Pl an. These facts

regarding Plaintiff's knowedge of the alleged breach are



undi sputed. In this case the three-year rather than the six-year
period applies, because of the undi sputed evidence of Plaintiff's
know edge of the alleged breach.

Plaintiff alternatively argues that even under a three-year
limtation period, the earliest possible breach was in 1987, when
he was informed that he would no | onger be paid any benefits. W
di sagree. The undi sputed facts showthat MI|ler knew of his claim
in Septenber 1985. Thus the three-year statute of Iimtations had
expired before MIller filed suit in 1990.

AFFI RVED.



