IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4418
Summary Cal endar

HARRY JUNI US GRANGER
and
DAVI D LYNN ALEXANDER,

Peti ti oners-Appel | ants,

VERSUS

JOHN P. WHI TLEY,
War den, Louisiana State Penitentiary

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
CA 91 0748

May 13, 1993

Bef ore H G3d NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Harry Granger and Davi d Al exander appeal the denial of their
state prisoner's petition for wit of habeas corpus filed pursuant

to 28 U S.C 8§ 2254. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Louis d adu, the owner of Hasty Mart conveni ence store, was
shot to death at the store on March 30, 1976. Al exander and
Granger were indicted, along with John Collins, Herbert Derouen,
and Rene Jackson, for first degree nurder; the five nen and Ronal d
MIler were indicted for arned robbery. Al exander and G anger were

found guilty. State v. Al exander, 351 So. 2d 505, 507 (La. 1977).

In affirmng these convictions, the court gave the follow ng
synopsi s of the shooting.
Foll ow ng a pre-arranged plan, the defendants and

four acconplices drove in separate cars to the Hasty

Mart, a conveni ence store, for the purpose of robbery.

All six entered but separated in the store. The owner,

Loui s d adu, cane frombehind the counter and spoke with

Al exander. Al exander pulled a gun fromhi s wai st band and

shot M. dadu. As he fell, Al exander shot hi m again.

Before leaving the store they rifled the cash register.

ld. at 507. This evidence cane largely from the testinony of
Der ouen, one of the original indictees, who was prom sed i mmunity
from prosecution for his testinony.

Anot her key witness for the prosecution was Mary Arceneaux,
who testified that she was with the six nmen at the robbery of the
Hasty Mart and had been with them when they planned the robbery.
Arceneaux testified that after the robbery, Al exander and G anger
ran back to their car and that Al exander had a handgun and bl ood on
his hand. According to Arceneaux, Al exander renoved his T-shirt,
wrapped the gun in it, and placed it on the floor of the car. As
the three fled, the car's tail pi pe began to drag on the ground, at

which tinme Granger tied it in place wwth a coat hanger. A



phot ogr aph of the rear end of Al exander's car (show ng the tail pipe
and sone type of dangling cord) was introduced into evidence.
After exhausting state habeas renedi es, G anger and Al exander
filed the instant petition in federal court. The nagistrate judge
i ssued his report and recommended t hat habeas relief be denied; the
district court adopted the nagistrate judge's report, added
additional reasons of its own, and ordered that habeas relief be
deni ed. The district court denied Al exander and Ganger a

certificate of probable cause (CPC); this court has granted CPC

.

Al exander and Granger raise eight separate issues for appeal
but i nexplicably waive argunent on six of them The two renmaining
clains are that Al exander and G anger were denied their due process
ri ghts because there was insufficient evidence to convict because
key testinony fromtwo witnesses was |ater recanted and that the
prosecution knowingly used the allegedly false testinony. \While
the argunent supporting the first claimis couched in terns of

Jackson v. Virginia, 443 U S. 307 (1979), the argunent nade on

appeal is not that the jury was not presented sufficient evidence
to convict but that the evidence presented was fal se.

This is not a case sinply of an allegation of perjury, but, as
the magistrate judge noted, both Arceneaux and Derouen signed
affidavits recanting their trial testinony and claimng they had
been persuaded to |ie by enployees of the Iberia Parish Sheriff's

Departnent. On appeal, Al exander and Granger have asserted their



innocence. It isinplicit in their argunent that a jury would not
have found them guilty beyond a reasonable doubt wthout the
recanted testinony of those two key w tnesses.

In addressing the nerits of the perjury claim the nagistrate
j udge concl uded that Al exander and G anger had been given a ful
and fair hearing on the issue and that the finding of the state
trial judge, that Derouen and Arceneaux had been telling the truth
at the time of trial, was to be accorded a presunption of correct-
ness whi ch had not been rebutted. Section 2254(d) provides for the
presunption of the correctness of state court factual findings but
provi des for eight circunstances in which the presunption wll not
be made; anong themis whether "the factfindi ng procedure enpl oyed
by the State court was not adequate to afford a full and fair
hearing."

The state court gave petitioners a full and fair hearing,
though its determ nati on was based upon "affidavits, depositions

and pleadings submtted by the parties.”" See Buxton v. Lynaugh

879 F.2d 140, 142-47 (5th Gr. 1989), cert. denied, 497 U S. 1032

(1990). Buxton stands firmy for the proposition that a full and
fair hearing nmay be acconplished wthout |ive testinony. As in
Buxton, the trial court nmade the factual determ nation in question
and provided specific witten reasons for that determ nation.

In May v. Collins, 955 F.2d 299 (5th Cr.), cert. denied, 112

S. . 1925 (1992), we dealt with essentially the sane issues and

relevant fact pattern as in the case sub judice. In May, two

i nportant witnesses at trial recanted their testinony in affidavits



stating that prosecutors know ngly had coerced theminto testifying
falsely at trial. Wthout conducting a hearing, the state trial
judge found the affidavits of the two witnesses unworthy of belief.
W found that the procedures used constituted a full and fair
heari ng:

The level of insulation the law grants to a skeptica

trial judge' s assessnent of recanting affidavits refl ects

the notion that trial judges are in the best position to

conpare a wtness's earlier testinony with his new

version of the facts. Thus, concerns about the inade-
quacy of a "trial by affidavit" are even nore di m ni shed
inthe context of a factual dispute rooted in W tnesses
clains that they perjured thenselves at trial.

ld. at 314-15 (footnote omtted).

This is the sane situation that exists with respect to the
trial court's factual finding that Derouen's and Arceneaux's
recantations were not credible. As a result, these findings are
entitled to the presunption of correctness, as held by the district
court. These factual findings defeat both the clai mthat Al exander
and Granger were convi cted based upon fal se testinony and t he cl ai m
that the prosecution knowi ngly used fal se testinony. See May, 955
F.2d at 315. Accordingly, the district court's judgnent denying

habeas relief is AFFI RVED



