UNI TED STATES COURT OF APPEALS
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Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Petitioner, Adenola M chael Ogunl eye (Ogunl eye), acitizen and
native of Nigeria, followng, inter alia, a hearing in April 1990
before an I nm grati on Judge (1J), was ordered deported because when

he last entered the United States in March 1986 he in effect

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



m srepresented his identity, which was material in that it
precl uded di scovery of his April 1985 Ckl ahoma | arceny conviction
and thus cut off an avenue of inquiry which mght well have
resulted in a proper determ nation that he be excluded. Ogunleye
appealed to the Board of Immgration Appeals (BIA) which on
Septenber 24, 1990 dism ssed the appeal, rejecting QOgunleye's
conplaints of the I J's order and hol di ng that Ogunl eye was properly
ordered deported. Qgunleye thereafter petitioned this Court for
review, and we declined to disturb the BIA s order, finding that
its "thorough and well witten opinion" correctly disposed of the
issues and that the 1J's "order of deportation is supported by
reasonabl e, substantial, and probative evidence on the record when
considered as a whole.” Ogunleye v. INS, No. 90-4758 (5th Cr.
July 15, 1991) (unpublished) (rehearing denied w thout opinion
Decenber 31, 1991).

In March 1992 QOgunleye noved the BIA to reopen the
proceedi ngs. By order of April 1, 1992 the BI A denied the notion
to reopen, determning, inter alia, that OQgunleye's tendered new
evidence was not material and that he had not shown prima facie
eligibility for the relief sought. Qgunl eye now petitions this
Court for review of the BIA s decision denying his petition to
reopen. W affirm

Abuse of discretion is the proper standard of review of a BIA
denial of a notion to reopen on the ground that the alien failed
either to introduce previously unavail able, material evidence or
failed to establish a prima facie case for the relief sought. [INS

v. Doherty, 112 S.Ct. 719, 725 (1992).



Qgunl eye' s argunents in this Court, to the extent they are not
merely a disagreenent with the Septenber 1990 BI A decision and
deportation order which we previously affirnmed, rely for new
evidence only on two letters from deputy clerks of the Suprene
Court of Cklahoma dated January 28, 1991 and February 13, 1991.
Qgunl eye contends that these letters show that his April 1985
convi ction was not final when he reentered in March 1986, and thus
that that conviction would not then have been a grounds for his
exclusion. He also clainms that the letters show that the Cklahoma
trial court in sone manner inproperly prevented his appeal from
being perfected. However, the letters show nothing of the sort.
They only show no record of his appeal being docketed. The
February 13 letter says "a tinely Petition in Error was not
received." There is nothing to suggest that the attenpted appeal
had not aborted | ong before March 1986 or that its failure was due
to sone | egal wong by the Gkl ahoma convicting court. In fact, the
record of the April 1990 hearing before the IJ indicates that the
Ckl ahoma courts in 1987 denied QOgunleye's petition for post-
conviction relief in respect to his April 1985 conviction.

A conviction not voidonits faceis final for immgration | aw
purposes when it has not been set aside, no direct appeal is
pending and the tinme for such appeal has |apsed; and this is true
even though not all avenues of collateral attack have been
exhausted. See Martinez-Mntoya v. INS, 904 F.2d 1018, 1025 (5th
Cr. 1990); Okabe v. INS, 671 F.2d 863, 865 (5th Cr. 1982);
Zinnanti v. INS, 651 F.2d 420, 421 (5th Cr. 1981). Qgunl eye' s

April 1985 conviction is not facially void and it has never been
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set aside; the I J found that Ogunl eye's appeal fromthat conviction
had been consi dered abandoned in Cctober 1985 and Ogunl eye at that
hearing said "that 1is very probable”; nothing Ogunleye has
subm tted denonstrates that when he reentered in March 1986 his
direct appeal was still pending or that the tinme for appeal had not
| apsed.

The Bl A did not abuse its discretion in denying the notion to
reopen. Accordingly, the BIA's decision is

AFF| RMED.



